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and approved by the Director or the 
Project Officer. 

(8) The Director may transfer Man-
agement Fund resources for any study 
or project to other federal accounts or 
other OEQ subaccounts provided that 
the transfer: 

(i) Is approved in writing by the 
source agency that provided the por-
tion of the funds being transferred; 

(ii) Promotes the statutory mission 
of OEQ; and 

(iii) Is justified by the Director as 
being in the best interests of the gov-
ernment. 

(9) Financial transactions shall be 
classified under each Management 

Funds subaccount in sufficient detail 
to satisfy management planning, con-
trol requirements and financial audit 
requirements. 

(10) All fund expenditures must com-
port with the purposes of the Manage-
ment Fund and follow CEQ approval 
procedures. Any fund expenditures pur-
suant to interagency agreement for the 
provision of administrative services 
shall comport with the CEQ approval 
procedures specified in the interagency 
agreement. 

PARTS 1519–1599 [RESERVED] 
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CHAPTER VI—CHEMICAL SAFETY AND 
HAZARD INVESTIGATION BOARD 
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Freedom of Information Act ................................ 516 
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PART 1600—ORGANIZATION AND 
FUNCTIONS OF THE CHEMICAL 
SAFETY AND HAZARD INVES-
TIGATION BOARD 

Sec. 
1600.1 Purpose. 
1600.2 Organization. 
1600.3 Functions. 
1600.4 Operation. 
1600.5 Quorum and voting requirements. 
1600.6 Office location. 

AUTHORITY: 5 U.S.C. 301, 552(a)(1); 42 U.S.C. 
7412(r)(6)(N). 

SOURCE: 68 FR 65403, Nov. 20, 2003, unless 
otherwise noted. 

§ 1600.1 Purpose. 
This part describes the organization, 

functions, and operation of the Chem-
ical Safety and Hazard Investigation 
Board (CSB). The CSB is an inde-
pendent agency of the United States 
created by the Clean Air Act Amend-
ments of 1990 [Pub. L. 101–549, 104 Stat. 
2399, codified at 42 U.S.C. 7412(r)(6) et 
seq.]. Information about the CSB is 
available from its Web site, http:// 
www.csb.gov. 

§ 1600.2 Organization. 
(a) The CSB’s Board consists of five 

Members appointed by the President 
with the advice and consent of the Sen-
ate. The President designates one of 
the Members as Chairperson with the 
advice and consent of the Senate. The 
Members exercise various functions, 
powers, and duties set forth in the 
Clean Air Act Amendments of 1990 (42 
U.S.C. 7412(r)(6) et seq.). 

(b) The CSB’s staff is comprised of 
the following administrative units: 

(1) The Office of the Chief Operating 
Officer; 

(2) The Office of Investigations and 
Safety Programs; 

(3) The Office of the General Counsel; 
(4) The Office of Financial Oper-

ations; 
(5) The Office of Management Oper-

ations; and 
(6) The Office of Equal Employment 

Opportunity. 

§ 1600.3 Functions. 
(a) The CSB investigates chemical 

accidents and hazards, recommending 
actions to protect workers, the public, 

and the environment. The CSB is re-
sponsible for the investigation and de-
termination of the facts, conditions, 
and circumstances and the cause or 
probable cause or causes of any acci-
dental release resulting in a fatality, 
serious injury, or substantial property 
damages. 

(b) The CSB makes safety rec-
ommendations to Federal, State, and 
local agencies, including the Environ-
mental Protection Agency and the Oc-
cupational Safety and Health Adminis-
tration and private organizations to re-
duce the likelihood of recurrences of 
chemical incidents. It initiates and 
conducts safety studies and special in-
vestigations on matters pertaining to 
chemical safety. 

(c) The CSB issues reports pursuant 
to its duties to determine the cause or 
probable cause or causes of chemical 
incidents and to report the facts, con-
ditions, and circumstances relating to 
such incidents; and issues and makes 
available to the public safety rec-
ommendations, safety studies, and re-
ports of special investigations. 

§ 1600.4 Operation. 
In exercising its functions, duties, 

and responsibilities, the CSB utilizes: 
(a) The CSB’s staff, consisting of spe-

cialized offices performing investiga-
tive, administrative, legal, and finan-
cial work for the Board. 

(b) Rules published in the FEDERAL 
REGISTER and codified in this title of 
the Code of Federal Regulations. 

(c) Meetings of the Board Members 
conducted pursuant to the Government 
in the Sunshine Act and part 1603 of 
this title (CSB Rules Implementing the 
Government in the Sunshine Act) or 
voting by notation as provided in 
§ 1600.5(b). 

(d) Public hearings in connection 
with incident or hazard investigations. 

§ 1600.5 Quorum and voting require-
ments. 

(a) Quorum requirements. A quorum of 
the Board for the transaction of busi-
ness shall consist of three Members; 
provided, however, that if the number 
of Board Members in office is fewer 
than three, a quorum shall consist of 
the number of Members in Office; and 
provided further that on any matter of 
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business as to which the number of 
Members in office, minus the number 
of Members who have disqualified 
themselves from consideration of such 
matter is two, two Members shall con-
stitute a quorum for purposes of such 
matter. Once a quorum is constituted, 
a simple majority of voting Members is 
required to approve an item of the 
Board’s business. A tie vote results in 
no action. 

(b) Voting. The Board votes on items 
of business in meetings conducted pur-
suant to the Government in the Sun-
shine Act. Alternatively, whenever a 
Member of the Board is of the opinion 
that joint deliberation among the 
members of the Board upon any matter 
at a meeting is unnecessary in light of 
the nature of the matter, impracti-
cable, or would impede the orderly dis-
position of agency business, such mat-
ter may be disposed of by employing 
notation voting procedures. A written 
notation of the vote of each partici-
pating Board member shall be recorded 
by the General Counsel who shall re-
tain it in the records of the Board. If a 
Board member votes to calendar a no-
tation item, the Board must consider 
the calendared notation item at a pub-
lic meeting of the Board within 90 days 
of the date on which the item is 
calendared. A notation vote to sched-
ule a public meeting may not be 
calendared. The Chairperson shall add 
any calendared notation item to the 
agenda for the next CSB public meet-
ing if one is to occur within 90 days or 
to schedule a special meeting to con-
sider any calendared notation item no 
later than 90 days from the calendar 
action. 

(c) Public meetings and agendas. The 
Chairperson, or in the absence of a 
chairperson, a member designated by 
the Board, shall schedule a minimum 
of four public meetings per year in 
Washington, DC, to take place during 
the months of October, January, April, 
and July. 

(1) Agenda. The Chairperson, or in the 
absence of a chairperson, a member 
designated by the Board, shall be re-
sponsible for preparation of a final 
meeting agenda. The final agenda may 
not differ in substance from the items 
published in the Sunshine Act notice 
for that meeting. Any member may 

submit agenda items related to CSB 
business for consideration at any pub-
lic meeting, and the Chairperson shall 
include such items on the agenda. At a 
minimum, each quarterly meeting 
shall include the following agenda 
items: 

(i) Consideration and vote on any no-
tation items calendared since the date 
of the last public meeting; 

(ii) A review by the Board of the 
schedule for completion of all open in-
vestigations, studies, and other impor-
tant work of the Board; and 

(iii) A review and discussion by the 
Board of the progress in meeting the 
CSB’s Annual Action Plan. 

(2) Publication of agenda information. 
The Chairperson shall be responsible 
for posting information related to any 
agenda item that is appropriate for 
public release on the CSB Web site no 
less than two days prior to a public 
meeting. 

[68 FR 65403, Nov. 20, 2003, as amended at 80 
FR 46824, Aug. 6, 2015] 

§ 1600.6 Office location. 

The principal offices of the Chemical 
Safety and Hazard Investigation Board 
are located at 2175 K Street NW, Wash-
ington, DC 20037. 

PART 1601—PROCEDURES FOR DIS-
CLOSURE OF RECORDS UNDER 
THE FREEDOM OF INFORMATION 
ACT 

Subpart A—Purpose, Scope, and 
Applicability 

Sec. 
1601.1 Purpose and scope. 
1601.2 Applicability. 

Subpart B—Procedures for Requesting and 
Disclosing Records 

1601.10 Proactive disclosures. 
1601.11 Requirements for making requests. 
1601.12 Responsibility for responding to re-

quests. 
1601.13 Timing of responses to requests. 
1601.14 Responses to requests. 
1601.15 Special procedures for confidential 

commercial information. 

Subpart C—Appeals 

1601.20 Processing of appeals. 
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Subpart D—Administration 

1601.30 Protection of records. 
1601.31 Preservation of records pertaining to 

requests under this part. 
1601.32 Other rights and services. 

Subpart E—Fees 

1601.40 Procedures for fees. 

AUTHORITY: 5 U.S.C. 552. 

SOURCE: 82 FR 45502, Sept. 29, 2017, unless 
otherwise noted. 

Subpart A—Purpose, Scope, and 
Applicability 

§ 1601.1 Purpose and scope. 
(a) In general. This part contains the 

Chemical Safety and Hazard Investiga-
tion Board (‘‘CSB’’ or ‘‘agency’’) regu-
lations implementing the Freedom of 
Information Act (‘‘FOIA’’), 5 U.S.C. 552. 
These regulations provide the proce-
dures by which members of the public 
may obtain access to records compiled, 
created, and maintained by the CSB, 
along with the CSB procedures for re-
sponding to such requests. The rules in 
this subpart are to be read in conjunc-
tion with the FOIA and the Uniform 
Freedom of Information Fee Schedule 
and Guidelines published by the White 
House Office of Management and Budg-
et (OMB Guidelines). 

(b) Definitions. 
(1) Chairperson means the Chair-

person of the CSB. 
(2) Chief FOIA Officer means the per-

son designated by Chairperson who has 
overall responsibility for the CSB’s 
compliance with the FOIA. 

(3) FOIA Officer means a person des-
ignated by the Chief FOIA Officer to 
process requests for the CSB docu-
ments under the FOIA. 

(4) Record means information regard-
less of its physical form or characteris-
tics including information created, 
stored, and retrievable by electronic 
means that is created or obtained by 
the CSB and under the control of the 
CSB at the time of the request, includ-
ing information maintained for the 
CSB by an entity under Government 
contract for records management pur-
poses. Record includes any writing, 
drawing, map, recording, tape, film, 
photo, or other documentary material 
by which information is preserved. 

(5) Requester means any person, in-
cluding an individual, Indian tribe, 
partnership, corporation, association, 
or public or private organization other 
than a Federal agency that requests 
access to records in the possession of 
the CSB pursuant to 5 U.S.C. 552. 

§ 1601.2 Applicability. 
(a) In general. The FOIA and the reg-

ulations in this part apply to all CSB 
documents and information. However, 
if another law sets specific procedures 
for disclosure that supersede the FOIA, 
then CSB must process a request in ac-
cordance with the procedures that 
apply to those specific documents. If a 
request is received for disclosure of a 
document to the public that is not re-
quired to be released under the provi-
sions of law other than the FOIA, then 
the CSB must consider the request 
under the FOIA and the regulations in 
this part. Requests made by individuals 
for records about themselves under the 
Privacy Act of 1974, 5 U.S.C. 552a, are 
processed in accordance with CSB’s 
Privacy Act regulations (part 1602 of 
this chapter), as well as under this sub-
part. 

(b) Disclosure of requested records. The 
CSB will only withhold information 
under the FOIA if the agency reason-
ably foresees that disclosure would 
harm an interest protected by an ex-
emption or disclosure is prohibited by 
law. The FOIA Officer will make re-
quested records available to the public 
to the greatest extent possible in keep-
ing with the FOIA, except for the fol-
lowing types of records, which are ex-
empt from the disclosure requirements: 

(1) Records specifically authorized 
under criteria established by an Execu-
tive Order (E.O.) to be kept secret in 
the interest of national defense or for-
eign policy and which are, in fact, 
properly classified pursuant to such 
E.O.; 

(2) Records related solely to the in-
ternal personnel rules and practices of 
the CSB; 

(3) Records specifically exempted 
from disclosure by statute (other than 
5 U.S.C. 552(b)) provided that such stat-
ute requires that the matters be with-
held from the public in such a manner 
as to leave no discretion on the issue or 
that the statute establishes particular 
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criteria for withholding information or 
refers to particular types of matters to 
be withheld; and if enacted after the 
date of enactment of the OPEN FOIA 
Act of 2009, specifically cites to 5 
U.S.C. 552(b)(3); 

(4) Records containing trade secrets 
and commercial or financial informa-
tion obtained from a person and privi-
leged or confidential; 

(5) Interagency or intra-agency 
memoranda or letters which would not 
be available by law to a party other 
than an agency in litigation with the 
CSB, provided that the deliberative 
process privilege shall not apply to 
records created twenty-five (25) years 
or more before the date on which the 
records were requested; 

(6) Personnel and medical files and 
similar files the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy; 

(7) Records or information compiled 
for law enforcement purposes, but only 
to the extent that the production of 
such law enforcement records or infor-
mation: 

(i) Could reasonably be expected to 
interfere with enforcement pro-
ceedings; 

(ii) Would deprive a person of a right 
to a fair trial or an impartial adjudica-
tion; 

(iii) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy; 

(iv) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a State, local or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and in 
the case of a record or information 
compiled by criminal law enforcement 
authority in the course of a criminal 
investigation or by an agency con-
ducting a lawful national security in-
telligence investigation, information 
furnished by a confidential source; 

(v) Would disclose techniques and 
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be ex-
pected to risk circumvention of the 
law; or 

(vi) Could reasonably be expected to 
endanger the life or physical safety of 
any individual. 

(8) Records contained in or related to 
examination, operating, or condition 
reports prepared by, or on behalf of, or 
for the use of an agency responsible for 
the regulation or supervision of finan-
cial institutions; 

(9) Geological or geophysical infor-
mation and data, including maps, con-
cerning wells. 

(c) Disclosure of segregable nonexempt 
material. The CSB will consider wheth-
er partial disclosure of information is 
possible whenever the agency deter-
mines that a full disclosure of a re-
quested record is not possible. If a re-
quested record contains exempted ma-
terial along with nonexempted mate-
rial, all reasonably segregable non-
exempt material must be disclosed. 

(d) Records available through routine 
distribution procedures. If the record re-
quested includes material published 
and offered for sale, e.g., by the Super-
intendent of Documents of the Govern-
ment Printing Office, or by an author-
ized private distributor, then the CSB 
will refer the requester to those 
sources. Nevertheless, if the requester 
is not satisfied with the alternative 
sources, then the CSB will process the 
request under its usual FOIA proce-
dures, noting that the CSB will likely 
withhold copyrighted records under Ex-
emption 4. 

Subpart B—Procedures for Re-
questing and Disclosing 
Records 

§ 1601.10 Proactive disclosures. 
(a) In general. Records that the FOIA 

requires the CSB to make available for 
public inspection in an electronic for-
mat may be accessed through the 
CSB’s Web site (which can be found at 
http://www.csb.gov/disclaimers/legal-af-
fairs-foia/). The CSB is responsible for 
determining which of its records must 
be made publicly available, for identi-
fying additional records of interest to 
the public that are appropriate for pub-
lic disclosure, and for posting and in-
dexing such records. The CSB must en-
sure that its Web site of posted records 
and indices is reviewed and updated on 
an ongoing basis. The CSB has a FOIA 
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Contact and FOIA Public Liaison who 
can assist individuals in locating 
records particular to the CSB. The 
most up to date contact information 
for the CSB’s FOIA Contact and the 
CSB’s FOIA Public Liaison is available 
at http://www.foia.gov/report- 
makerequest.html. 

(b) Definitions. 
(1) Disclose or disclosure means mak-

ing records available for examination 
or copying, or furnishing a copy of non-
exempt responsive records. 

(2) FOIA Contact means the name, ad-
dress and phone number at the CSB 
where a requester can make a FOIA re-
quest. 

(3) FOIA Public Liaison means the of-
ficial who supervises the FOIA Re-
quester Service Center. 

§ 1601.11 Requirements for making re-
quests. 

(a) General information. (1) To make a 
request for records, a requester should 
write directly to the FOIA office of the 
agency that maintains the records 
sought. A request will receive the 
quickest possible response if the re-
quest is addressed to the FOIA office of 
the agency that maintains the records 
sought. If the CSB is the agency that 
maintains the records sought, then the 
contact information for the CSB’s 
FOIA office is listed at http:// 
www.foia.gov/report-makerequest.html, 
and any additional requirements for 
submitting a request can be found 
herein. Additionally, requesters who 
have questions or concerns about mak-
ing a request, and those who have made 
a request who have questions or con-
cerns, may discuss their request(s) 
with the CSB’s FOIA Contact or FOIA 
Public Liaison. 

(2) A requester who is making a re-
quest for records about himself or her-
self must comply with the verification 
of identity requirements described in 
this section. Requesters must provide 
either a notarized statement or a state-
ment signed under penalty of perjury 
stating that the requester is the person 
they claim to be. This certification is 
required in order to protect the re-
quester’s privacy and to ensure that 
private information about the re-
quester is not disclosed inappropriately 
to another individual. 

(3) Where a request for records per-
tains to a third party, a requester may 
receive greater access by submitting 
either a notarized authorization signed 
by that individual or a declaration 
made in compliance with the require-
ments set forth in 28 U.S.C. 1746 by 
that individual authorizing disclosure 
of the records to the requester, or by 
submitting proof that the individual is 
deceased (e.g., a copy of a death certifi-
cate or an obituary). As an exercise of 
administrative discretion, the CSB can 
require a requester to supply addi-
tional information, if necessary, in 
order to verify that a particular indi-
vidual has consented to disclosure. 

(b) Addressing requests. (1) All re-
quests for records to the CSB must be 
made in writing. 

(2) For hard copy requests: The enve-
lope and the request both should be 
clearly marked ‘‘FOIA Request’’ and 
addressed to: Chief FOIA Officer—FOIA 
Request, Chemical Safety and Hazard 
Investigation Board, 1750 Pennsylvania 
Ave. NW., Suite 910, Washington, DC 
20006. 

(3) For electronic requests: The subject 
line of the request should be marked 
‘‘FOIA Request’’ and the request may 
be submitted by email to foia@csb.gov. 

(4) A request that is improperly ad-
dressed will be deemed to have been re-
ceived by the CSB on the date that it 
is actually received by the CSB, or 
would have been received with the ex-
ercise of due diligence, by the FOIA Of-
ficer. 

(c) Description of records sought. (1) 
Requesters must describe the records 
sought in sufficient detail to enable the 
CSB’s personnel to locate them with a 
reasonable amount of effort. 

(2) To the extent possible, requesters 
should include specific information 
that may help the CSB identify the re-
quested records, such as the date, title 
or name, author, recipient, subject 
matter of the record, case number, file 
designation, or reference number. In 
general, requesters should include as 
much detail as possible about the spe-
cific records or the types of records 
that they are seeking. Before submit-
ting their requests, requesters may 
contact the CSB’s FOIA Contact or 
FOIA Public Liaison to discuss the 
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records they seek and to receive assist-
ance in describing the records. 

(3) If, after receiving a request, the 
CSB determines that the request does 
not reasonably describe the records 
sought, then the CSB must inform the 
requester what additional information 
is needed or why the request is other-
wise insufficient. Requesters who are 
attempting to reformulate or modify 
such a request may discuss their re-
quest with the CSB’s FOIA Contact or 
with the CSB’s FOIA Public Liaison. If 
a request does not reasonably describe 
the records sought, the CSB’s response 
to the request may be delayed. 

(d) Form of records. Requests may 
specify the preferred form or format 
(including electronic formats) for the 
records that the requester seeks. The 
CSB must accommodate requests if the 
record is readily reproducible in that 
form or format. If a person seeks infor-
mation from the CSB in a format that 
does not currently exist, then the CSB 
must make reasonable efforts to pro-
vide the information in the format re-
quested. The CSB will not create a new 
record of information to satisfy a re-
quest. 

(e) Contact information. Requesters 
must provide their first and last name 
along with their contact information, 
such as their phone number, email ad-
dress, and/or mailing address, to assist 
the CSB in communicating with them 
and providing released records. 

(f) Agreement to pay fees. The CSB 
considers a FOIA request an agreement 
by the requester to pay all applicable 
fees charged unless the requester seeks 
a waiver of fees. The CSB ordinarily 
will confirm this agreement in an ac-
knowledgement letter. The CSB will 
not charge any fee if the total cost of 
the response is less than $25.00. See 
§ 1601.40 [discussing fees in more detail]. 
If the fee will be greater than $25.00, 
then the CSB must contact the re-
quester to discuss how the requester 
wants to proceed. 

(g) Types of records not available. The 
FOIA does not require the CSB to: 

(1) Compile or create records solely 
for the purpose of satisfying a request 
for records; 

(2) Provide records not yet in exist-
ence, even if such records may be ex-

pected to come into existence at some 
future time; or 

(3) Restore records destroyed or oth-
erwise disposed of, except that the 
FOIA Officer must notify the requester 
that the requested records have been 
destroyed or otherwise disposed of. 

§ 1601.12 Responsibility for responding 
to requests. 

(a) In general. The agency that first 
receives a request for a record and 
maintains that record is the agency re-
sponsible for responding to the request. 
In determining which records are re-
sponsive to a request, the CSB ordi-
narily will include only records in its 
possession as of the date that it begins 
its search. If any other date is used, 
the CSB must inform the requester of 
that date. A record that is excluded 
from the requirements of the FOIA 
pursuant to 5 U.S.C. 552(c), is not con-
sidered responsive to a request. 

(b) Authority to grant or deny requests. 
The Chief FOIA Officer or a designee is 
authorized to grant or to deny any ini-
tial request for records that are main-
tained by the CSB and to determine 
any appropriate fees. 

(c) Consultation, referral, and coordina-
tion. When reviewing records, the CSB 
must determine whether another agen-
cy of the Federal Government is better 
able to determine whether the record is 
exempt from disclosure under the 
FOIA. As to any such record, the CSB 
must proceed in one of the following 
ways: 

(1) Consultation. When records origi-
nated with the CSB, but contain within 
them information of interest to an-
other agency or other Federal Govern-
ment office, the CSB should consult 
with that other entity prior to making 
a release determination. 

(2) Referral. (i) When the CSB believes 
that a different agency or component 
of a different agency is best able to de-
termine whether to disclose the record, 
the CSB should refer the responsibility 
for responding to the request regarding 
that record to that agency or compo-
nent. Ordinarily, the agency that origi-
nated the record is presumed to be the 
best agency to make the disclosure de-
termination. However, if the CSB and 
the originating agency jointly agree 
that the CSB is in the best position to 
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respond regarding the record, then the 
record may be handled as a consulta-
tion. 

(ii) Whenever the CSB refers any part 
of the responsibility for responding to 
a request to another agency, it must 
document the referral, maintain a copy 
of the record that it refers, and notify 
the requester of the referral, informing 
the requester of the name(s) of the 
agency to which the record was re-
ferred, including that agency’s FOIA 
contact information. 

(3) Coordination. The standard refer-
ral procedure is not appropriate where 
disclosure of the identity of the agency 
to which the referral would be made 
could harm an interest protected by an 
applicable exemption, such as the ex-
emptions that protect personal privacy 
or national security interests. For ex-
ample, if a non-law enforcement agen-
cy responding to a request for records 
on a living third party locates within 
its files records originating with a law 
enforcement agency, and if the exist-
ence of that law enforcement interest 
in the third party was not publicly 
known, then to disclose that law en-
forcement interest could cause an un-
warranted invasion of the personal pri-
vacy of the third party. Similarly, if an 
agency locates within its files material 
originating with an Intelligence Com-
munity agency, and the involvement of 
that agency in the matter is classified 
and not publicly acknowledged, then to 
disclose or give attribution to the in-
volvement of that Intelligence Commu-
nity agency could cause national secu-
rity harms. In such instances, in order 
to avoid harm to an interest protected 
by an applicable exemption, the CSB 
must coordinate with the originating 
agency to seek its views on whether 
the record can be disclosed. The release 
determination for the record that is 
the subject of the coordination will 
then be conveyed to the requester by 
the CSB. 

(d) Classified information. Upon re-
ceipt of any request involving classi-
fied information, the CSB must deter-
mine whether the information is cur-
rently and properly classified in ac-
cordance with applicable classification 
rules. Whenever a request involves a 
record containing information that has 
been classified or may be appropriate 

for classification by another agency 
under any applicable E.O. concerning 
the classification of records, the CSB 
must refer the responsibility for re-
sponding to the request regarding that 
information to the agency that classi-
fied the information, or to the agency 
that should consider the information 
for classification. Whenever the CSB’s 
record contains information that has 
been derivatively classified (for exam-
ple, when it contains information clas-
sified by another agency), the CSB 
must refer the responsibility for re-
sponding to that portion of the request 
to the agency that classified the under-
lying information. 

(e) Timing of responses to consultations 
and referrals. All consultations and re-
ferrals received by the CSB must be 
handled according to the date that the 
first agency received the perfected 
FOIA request. 

(f) Agreements regarding consultations 
and referrals. The CSB may establish 
agreements with other agencies to 
eliminate the need for consultations or 
referrals with respect to particular 
types of records. 

(g) No responsive record. If no records 
are responsive to the request, the FOIA 
Officer will so notify the requester in 
writing. 

§ 1601.13 Timing of responses to re-
quests. 

(a) In general. The CSB ordinarily 
will respond to requests according to 
their order of receipt. 

(b) Definitions. 
(1) Working day means a Federal 

workday; Saturdays, Sundays, and 
Federal holidays are excluded in com-
puting the response time for processing 
FOIA requests. 

(2) [Reserved] 
(c) Multitrack processing. The CSB has 

a specific track for requests that are 
granted expedited processing, in ac-
cordance with the standards set forth 
in paragraph (f) of this section. In addi-
tion, the CSB uses two standard proc-
essing tracks- one for simple requests 
and a separate track for complex re-
quests. The CSB will assign requests to 
the simple or complex track based on 
the estimated amount of work or time 
needed to process the request. Among 
the factors the CSB may consider are 

VerDate Sep<11>2014 13:42 Sep 19, 2018 Jkt 244187 PO 00000 Frm 00531 Fmt 8010 Sfmt 8010 Y:\SGML\244187.XXX 244187js
ta

llw
or

th
 o

n 
D

S
K

B
B

Y
8H

B
2P

R
O

D
 w

ith
 C

F
R



522 

40 CFR Ch. VI (7–1–18 Edition) § 1601.13 

the number of records requested, the 
number of pages involved in processing 
the request and the need for consulta-
tions or referrals. The CSB must advise 
each requester of the track into which 
their request falls and, when appro-
priate, will offer a requester an oppor-
tunity to narrow or modify their re-
quest so that it can be placed in the 
simple processing track. 

(d) Unusual circumstances. Whenever 
the CSB cannot meet the statutory 
time limit for processing a request be-
cause of ‘‘unusual circumstances,’’ as 
defined in the FOIA, and the CSB ex-
tends the time limit on that basis, the 
CSB must, before expiration of the 
twenty (20) day period to respond, no-
tify the requester in writing of the un-
usual circumstances involved and of 
the date by which the CSB estimates 
processing of the request will be com-
pleted. Where the extension exceeds 
ten (10) working days, the CSB must, 
as described by the FOIA, provide the 
requester with an opportunity to mod-
ify the request or arrange an alter-
native time period for processing the 
original or modified request. The CSB 
must make available its designated 
FOIA Contact or its FOIA Public Liai-
son for this purpose. A list of agency 
FOIA Public Liaisons is available at 
http://www.foia.gov/report- 
makerequest.html. The CSB must also 
alert requesters to the availability of 
the Office of Government Information 
Services (OGIS) to provide dispute res-
olution services. 

(e) Aggregating requests. To satisfy un-
usual circumstances under the FOIA, 
the CSB may aggregate requests in 
cases where it reasonably appears that 
multiple requests, submitted either by 
a requester, or by a group of requesters 
acting in concert, constitute a single 
request that would otherwise involve 
unusual circumstances. The CSB must 
not aggregate multiple requests that 
involve unrelated matters. 

(f) Expedited processing. (1) The CSB 
must process requests and appeals on 
an expedited basis whenever it is deter-
mined that they involve: 

(i) Circumstances in which the lack 
of expedited processing could reason-
ably be expected to pose an imminent 
threat to the life or physical safety of 
an individual; 

(ii) An urgency to inform the public 
about an actual or alleged Federal Gov-
ernment activity, if made by a person 
who is primarily engaged in dissemi-
nating information; 

(iii) The loss of substantial due proc-
ess rights; or 

(iv) A matter of widespread and ex-
ceptional media interest in which there 
exists possible questions about the gov-
ernment’s integrity that affect public 
confidence. 

(2) A request for expedited processing 
may be made at any time. Requests 
based on paragraphs (f)(1)(i) through 
(iv) of this section must be submitted 
to the CSB. When making a request for 
expedited processing of an administra-
tive appeal, the request must be sub-
mitted to the CSB’s FOIA Appeals Offi-
cer in accordance with § 1601.20. 

(3) A requester who seeks expedited 
processing must submit a statement, 
certified to be true and correct, ex-
plaining in detail the basis for making 
the request for expedited processing. 
For example, under paragraph (f)(1)(ii) 
of this section, a requester who is not 
a full-time member of the news media 
must establish that the requester is a 
person whose primary professional ac-
tivity or occupation is information dis-
semination, though it need not be the 
requester’s sole occupation. Such a re-
quester also must establish a par-
ticular urgency to inform the public 
about the government activity in-
volved in the request—one that extends 
beyond the public’s right to know 
about government activity generally. 
The existence of numerous articles 
published on a given subject can be 
helpful in establishing the requirement 
that there be an ‘‘urgency to inform’’ 
the public on the topic. As a matter of 
administrative discretion, the CSB 
may waive the formal certification re-
quirement. 

(4) The CSB must notify the re-
quester within ten (10) calendar days of 
the receipt of a request for expedited 
processing of its decision whether to 
grant or deny expedited processing. If 
expedited processing is granted, then 
the request must be given priority, 
placed in the processing track for expe-
dited requests, and must be processed 
as soon as practicable. If a request for 
expedited processing is denied, then the 
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CSB must act on any appeal of that de-
cision expeditiously. 

§ 1601.14 Responses to requests. 
(a) In general. The CSB, to the extent 

practicable, will communicate elec-
tronically with requesters having ac-
cess to the Internet, such as by email 
or web portal. 

(b) Acknowledgments of requests. The 
CSB must acknowledge the request in 
writing and assign it an individualized 
tracking number if it will take longer 
than ten (10) working days to process. 
The CSB must include in the acknowl-
edgment a brief description of the 
records sought to allow requesters to 
more easily keep track of their re-
quests. 

(c) Estimated dates of completion and 
interim responses. Upon request, the 
CSB must provide an estimated date by 
which the CSB expects to provide a re-
sponse to the requester. If a request in-
volves a voluminous amount of mate-
rial, or searches in multiple locations, 
the CSB may provide interim re-
sponses, releasing the records on a roll-
ing basis. 

(d) Grants of requests. Once the CSB 
determines it will grant a request in 
full or in part, it must notify the re-
quester in writing. The notice must de-
scribe the manner in which the record 
or records will be disclosed, whether by 
providing a copy of the record or 
records with the response, or providing 
them at a later date, or by making a 
copy of the record available to the re-
quester for inspection at a reasonable 
time and place. The procedure for such 
an inspection must not unreasonably 
disrupt the operation of the CSB. The 
CSB must also inform the requester of 
any fees charged under § 1601.40 and 
must disclose the requested records to 
the requester promptly upon payment 
of any applicable fees. The CSB must 
inform the requester of the availability 
of its FOIA Public Liaison to offer as-
sistance. 

(e) Adverse determinations of requests. 
If the CSB makes an adverse deter-
mination denying a request in any re-
spect, it must notify the requester of 
that determination in writing. Adverse 
determinations, or denials of requests, 
include decisions that: The requested 
record is exempt, in whole or in part; 

the request does not reasonably de-
scribe the records sought; the informa-
tion requested is not a record subject 
to the FOIA; the requested record does 
not exist, cannot be located, or has 
been destroyed; or the requested record 
is not readily reproducible in the form 
or format sought by the requester. Ad-
verse determinations also include deni-
als involving fees or fee waiver matters 
or denials of requests for expedited 
processing. 

(f) Content of denial. The denial must 
be signed by the Chairperson or the 
FOIA Officer and must include: 

(1) The name and title or position of 
the person responsible for the denial; 

(2) A brief statement of the reasons 
for the denial, including any FOIA ex-
emption(s) applied by the CSB in deny-
ing the request; 

(3) An estimate of the volume of any 
records or information withheld, such 
as the number of pages or some other 
reasonable form of estimation, al-
though such an estimate is not re-
quired if the volume is otherwise indi-
cated by deletions marked on records 
that are disclosed in part or if pro-
viding an estimate would harm an in-
terest protected by an applicable ex-
emption; and 

(4) A statement that the denial may 
be appealed under § 1601.20, and a de-
scription of the appeal requirements. 

(5) A statement notifying the re-
quester of the assistance available 
from the CSB’s FOIA Public Liaison 
and the dispute resolution services of-
fered by the OGIS. 

(g) Markings on released documents. 
Records disclosed in part must be 
marked clearly to show the amount of 
information deleted and the exemption 
under which the deletion was made un-
less doing so would harm an interest 
protected by an applicable exemption. 
The location of the information deleted 
must also be indicated on the record, if 
technically feasible. 

(h) Use of record exclusions. (1) In the 
event that the CSB identifies records 
that may be subject to exclusion from 
the requirements of the FOIA pursuant 
to 5 U.S.C. 552(c), the CSB must confer 
with Department of Justice, Office of 
Information Policy (OIP), to obtain ap-
proval to apply the exclusion. 
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(2) When invoking an exclusion, the 
CSB must maintain an administrative 
record of the process of invocation and 
approval of the exclusion by OIP. 

§ 1601.15 Special procedures for con-
fidential commercial information. 

(a) In general. Confidential commer-
cial information provided to the CSB 
by a submitter must not be disclosed 
pursuant to a FOIA request except in 
accordance with this section. 

(b) Definitions. 
(1) Confidential commercial information 

means commercial or financial infor-
mation obtained by the CSB from a 
submitter that may be protected from 
disclosure under Exemption 4 of the 
FOIA, 5 U.S.C. 552(b)(4). 

(2) Submitter means any person or en-
tity, including a corporation, State, or 
foreign government, Indian tribal gov-
ernments but not including another 
Federal Government entity, that pro-
vides confidential commercial informa-
tion, either directly or indirectly to 
the Federal Government. 

(c) Designation of confidential commer-
cial information. A submitter of con-
fidential commercial information must 
make good faith efforts to designate by 
appropriate markings, at the time of 
submission, any portion of its submis-
sion that it considers to be protected 
from disclosure under Exemption 4 of 
the FOIA, 5 U.S.C. 552(b)(4). These des-
ignations expire ten (10) years after the 
date of the submission unless the sub-
mitter requests and provides justifica-
tion for a longer designation period. 

(d) When notice to submitters is re-
quired. (1) The CSB must promptly pro-
vide written notice to the submitter of 
confidential commercial information 
whenever records containing such in-
formation are requested under the 
FOIA if the CSB determines that it 
may be required to disclose the 
records, provided: 

(i) The requested information has 
been designated in good faith by the 
submitter as information considered 
protected from disclosure under Ex-
emption 4; or 

(ii) The CSB has a reason to believe 
that the requested information may be 
protected from disclosure under Ex-
emption 4, but has not yet determined 

whether the information is protected 
from disclosure. 

(2) The notice must either describe 
the commercial information requested 
or include a copy of the requested 
records or portions of records con-
taining the information. In cases in-
volving a voluminous number of sub-
mitters, the CSB may post or publish a 
notice in a place or manner reasonably 
likely to inform the submitters of the 
proposed disclosure, instead of sending 
individual notifications. 

(e) Exceptions to submitter notice re-
quirements. The notice requirements of 
this section do not apply if: 

(1) The CSB determines that the in-
formation is exempt under the FOIA, 
and therefore will not be disclosed; 

(2) The information has been lawfully 
published or has been officially made 
available to the public; 

(3) Disclosure of the information is 
required by a statute other than the 
FOIA or by a regulation issued in ac-
cordance with the requirements of E.O. 
12600 of June 23, 1987; or 

(4) The designation made by the sub-
mitter under paragraph (c) of this sec-
tion appears obviously frivolous. In 
such case, the CSB must give the sub-
mitter written notice of any final deci-
sion to disclose the information within 
a reasonable number of days prior to a 
specified disclosure date. 

(f) Opportunity to object to disclosure. 
(1) The CSB must specify a reasonable 
time period within which the submitter 
must respond to the notice referenced 
above. 

(2) If a submitter has any objections 
to disclosure, it should provide the CSB 
a detailed written statement that 
specifies all grounds for withholding 
the particular information under any 
exemption of the FOIA. In order to rely 
on Exemption 4 as basis for nondisclo-
sure, the submitter must explain why 
the information constitutes a trade se-
cret or commercial or financial infor-
mation that is privileged or confiden-
tial. Whenever possible, the business 
submitter’s claim of confidentiality 
should be supported by a statement or 
certification by an officer or author-
ized representative of the business sub-
mitter. Information provided by a sub-
mitter pursuant to this paragraph may 
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itself be subject to disclosure under the 
FOIA. 

(3) A submitter who fails to respond 
within the time period specified in the 
notice will be considered to have no ob-
jection to disclosure of the informa-
tion. The CSB is not required to con-
sider any information received after 
the date of any disclosure decision. 
Any information provided by a sub-
mitter under this subpart may itself be 
subject to disclosure under the FOIA. 

(g) Analysis of objections. The CSB 
must consider a submitter’s objections 
and specific grounds for nondisclosure 
in deciding whether to disclose the re-
quested information. 

(h) Notice of intent to disclose. When-
ever the CSB decides to disclose infor-
mation over the objection of a sub-
mitter, the CSB must provide the sub-
mitter written notice, which must in-
clude: 

(1) A statement of the reasons why 
each of the submitter’s disclosure ob-
jections was not sustained; 

(2) A description of the information 
to be disclosed or copies of the records 
as the CSB intends to release them; 
and 

(3) A specified disclosure date, which 
must be a reasonable time after the no-
tice. 

(i) Notice of FOIA lawsuit. Whenever a 
requester files a lawsuit seeking to 
compel the disclosure of confidential 
commercial information, the CSB must 
promptly notify the submitter. 

(j) Requester notification. The CSB 
must notify the requester whenever it 
provides the submitter with notice and 
an opportunity to object to disclosure 
because the request includes informa-
tion that may arguably be exempt from 
disclosure under Exemption 4 of the 
FOIA; whenever it notifies the sub-
mitter of its intent to disclose the re-
quested information; and whenever a 
submitter files a lawsuit to prevent the 
disclosure of the information. 

Subpart C—Appeals 
§ 1601.20 Processing of appeals. 

(a) Right of appeal. If a request has 
been denied in whole or in part, the re-
quester may appeal the denial to the 
CSB’s FOIA Appeals Officer. 

(b) Definitions. 

(1) FOIA Appeal means an inde-
pendent review of an adverse deter-
mination initial determination made 
in response to a FOIA request. 

(2) FOIA Appeals Officer means the 
person designated by the Chairperson 
to process and to decide a FOIA appeal. 

(c) Requirements for making an appeal. 
(1) A requester may appeal any adverse 
determinations to the FOIA Appeals 
Officer. Examples of adverse deter-
minations are provided in § 1601.14(e). 

(2) The requester must make the ap-
peal in writing. Requesters can submit 
appeals by mail or email in accordance 
with the following requirements here-
in, which are also listed on the CSB’s 
Web site. To facilitate handling, the re-
quester should mark both the appeal 
letter and envelope, or subject line of 
the electronic transmission, ‘‘Freedom 
of Information Act Appeal’’ or ‘‘FOIA 
Appeal.’’ 

(i) For hard copy requests: The enve-
lope and the request both should ad-
dressed to: FOIA Appeals Officer— 
FOIA Appeal, Chemical Safety and 
Hazard Investigation Board, 1750 Penn-
sylvania Ave. NW., Suite 910, Wash-
ington, DC 20006. 

(ii) For electronic requests: The ap-
peal should addressed to the FOIA Ap-
peals Officer and may be submitted by 
email to foiaappeals@csb.gov. 

(3) To be considered timely, an appeal 
must be postmarked, or in the case of 
electronic submissions, transmitted, 
within ninety (90) calendar days after 
the date of the adverse determination 
that is the subject of the appeal. For 
purposes of apply the ninety (90) cal-
endar day deadline, the CSB will treat 
an appeal that is improperly addressed 
as being received on the date on the 
date that it is actually received by the 
CSB, or would have been received with 
the exercise of due diligence, by the 
FOIA Appeals Officer. 

(4) The appeal should clearly identify 
the adverse determination that is being 
appealed and the assigned request num-
ber. 

(5) An appeal should also include a 
copy of the initial request, a copy of 
the letter denying the request in whole 
or in part, and a statement of the cir-
cumstances, reasons, or arguments ad-
vanced in support of disclosure of the 
requested record. 
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(d) Adjudication of appeals. (1) The 
CSB FOIA Appeals Officer or designee 
will act on behalf of the CSB’s Chief 
FOIA Officer on all appeals under this 
section. 

(2) An appeal ordinarily will not be 
adjudicated if the request becomes a 
matter of FOIA litigation. 

(3) On receipt of any appeal involving 
classified information, the FOIA Ap-
peals Officer must take appropriate ac-
tion to ensure compliance with appli-
cable classification rules. 

(e) Decisions on appeals. The CSB 
must provide its decision on an appeal 
in writing. The disposition of an appeal 
will be in writing and will constitute 
the final action of the CSB on a re-
quest. A decision that upholds the 
CSB’s determination in whole or in 
part will contain a statement that 
identifies the reasons for the affirm-
ance, including any FOIA exemptions 
applied. The decision will provide the 
requester with notification of the stat-
utory right to file a lawsuit and will 
also inform the requester of the medi-
ation services offered by the OGIS of 
the National Archives and Records Ad-
ministration as a non-exclusive alter-
native to litigation. If the CSB’s deci-
sion is remanded or modified on appeal, 
the CSB must notify the requester of 
that determination in writing. The 
CSB must then further process the re-
quest in accordance with that appeal 
determination and will respond di-
rectly to the requester. 

(f) Engaging in dispute resolution serv-
ices provided by OGIS. Dispute resolu-
tion is a voluntary process. If the CSB 
agrees to participate in the dispute res-
olution services provided by OGIS, it 
will actively engage as a partner to the 
process in an attempt to resolve the 
dispute. 

(g) When appeal is required. Before 
seeking review by a court of the CSB’s 
adverse determination, a requester 
generally must first submit a timely 
administrative appeal. 

Subpart D—Administration 
§ 1601.30 Protection of records. 

(a) In general. (1) Except as author-
ized by this part or as otherwise nec-
essary in performing official duties, 
CSB employees must not disclose or 

permit disclosure of any document or 
information in the possession of the 
CSB that is confidential or otherwise 
of a nonpublic nature, including that 
regarding the CSB, the Environmental 
Protection Agency or the Occupational 
Safety and Health Administration. 

(2) No person may, without permis-
sion, remove from the place where it is 
made available any record made avail-
able to him for inspection or copying. 
Stealing, altering, mutilating, obliter-
ating, or destroying a Federal record, 
in whole or in part, is a violation of 
Federal law. 

(b) [Reserved] 

§ 1601.31 Preservation of records per-
taining to requests under this part. 

The CSB must preserve all cor-
respondence pertaining to the requests 
that it receives under this subpart, as 
well as copies of all requested records, 
until disposition or destruction is au-
thorized pursuant to title 44 of the 
United States Code and the General 
Records Schedule 4.2 of the National 
Archives and Records Administration. 
The CSB must not dispose of or destroy 
records while they are the subject of a 
pending request, appeal, or lawsuit 
under the FOIA. 

§ 1601.32 Other rights and services. 
Nothing in this subpart will be con-

strued to entitle any person, as of 
right, to any service or to the disclo-
sure of any record to which such person 
is not entitled under the FOIA. 

Subpart E—Fees 
§ 1601.40 Procedures for fees. 

(a) In general. The CSB must charge 
for processing requests under the FOIA 
in accordance with the provisions of 
this section and with the OMB Guide-
lines. For purposes of assessing fees, 
the FOIA establishes three categories 
of requesters: Commercial use request-
ers, non-commercial scientific or edu-
cational institutions or news media re-
questers, and all other requesters. Dif-
ferent fees are assessed depending on 
the category. Requesters may seek a 
fee waiver. The CSB must consider re-
quests for fee waivers in accordance 
with the requirements in paragraph (k) 
of this section. To resolve any fee 
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issues that arise under this section, the 
CSB may contact a requester for addi-
tional information. The CSB must en-
sure that searches, review, and duplica-
tion are conducted in the most effi-
cient and the least expensive manner. 
The CSB ordinarily will collect all ap-
plicable fees before sending copies of 
records to a requester. Requesters 
must pay fees by check or money order 
made payable to the Treasury of the 
United States, or by another method as 
determined by the CSB. 

(b) Definitions. 
(1) Commercial use request is a request 

that asks for information for a use or a 
purpose that furthers a commercial, 
trade, or profit interest, which can in-
clude furthering those interests 
through litigation. The CSB’s decision 
to place a requester in the commercial 
use category will be made on a case-by- 
case basis based on the requester’s in-
tended use of the information. The CSB 
must notify requesters of their place-
ment in this category. 

(2) Direct costs are those expenses 
that the CSB incurs in searching for 
and duplicating (and, in the case of 
commercial use requests, reviewing) 
records in order to respond to a FOIA 
request. For example, direct costs in-
clude the salary of the employee per-
forming the work (i.e., the basic rate of 
pay for the employee, plus sixteen per-
cent (16%) of that rate to cover bene-
fits) and the cost of operating com-
puters and other electronic equipment, 
such as photocopiers and scanners. Di-
rect costs do not include overhead ex-
penses such as the costs of space, and 
of heating or lighting a facility. 

(3) Duplication is reproducing a copy 
of a record, or of the information con-
tained in it, necessary to respond to a 
FOIA request. Copies can take the form 
of paper, audiovisual materials, or 
electronic records, among others. The 
copies provided must be in a form that 
is reasonably usable by requesters. 

(4) Educational institution is any 
school that operates a program of 
scholarly research. A requester in this 
fee category must show that the re-
quest is made in connection with the 
requester’s role at the educational in-
stitution. The CSB may seek 
verification from the requester that 
the request is in furtherance of schol-

arly research and the CSB must advise 
requesters of their placement in this 
category. 

(i) Example 1. A request from a pro-
fessor of geology at a university for 
records relating to soil erosion, written 
on letterhead of the Department of Ge-
ology, would be presumed to be from an 
educational institution. 

(ii) Example 2. A request from the 
same professor of geology seeking drug 
information from the Food and Drug 
Administration in furtherance of a 
murder mystery he is writing would 
not be presumed to be an institutional 
request, regardless of whether it was 
written on institutional stationery. 

(iii) Example 3. A student who makes 
a request in furtherance of the stu-
dent’s coursework or other school- 
sponsored activities and provides a 
copy of a course syllabus or other rea-
sonable documentation to indicate the 
research purpose for the request, would 
qualify as part of this fee category. 

(5) Noncommercial scientific institution 
is an institution that is not operated 
on a ‘‘commercial’’ basis, as defined in 
paragraph (b)(1) of this section and 
that is operated solely for the purpose 
of conducting scientific research the 
results of which are not intended to 
promote any particular product or in-
dustry. A requester in this category 
must show that the request is author-
ized by and is made under the auspices 
of a qualifying institution and that the 
records are sought to further scientific 
research and are not for a commercial 
use. The CSB must advise requesters of 
their placement in this category. 

(6) Representative of the news media is 
any person or entity that gathers in-
formation of potential interest to a 
segment of the public, uses its editorial 
skills to turn the raw materials into a 
distinct work, and distributes that 
work to an audience. Accordingly, the 
term includes any person actively 
gathering news for an entity that is or-
ganized and operated to publish or 
broadcast news to the public. The term 
news means information that is about 
current events or that would be of cur-
rent interest to the public. Examples of 
news media entities include television 
or radio stations that broadcast news 
to the public at large, and publishers of 
periodicals that disseminate news and 
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make their products available through 
a variety of means to the general pub-
lic, including news organizations that 
make their products available for pur-
chase by or subscription by or free dis-
tribution to the general public, includ-
ing those solely on the Internet. These 
examples are not all-inclusive. More-
over, as methods of news delivery 
evolve (for example, the adoption of 
the electronic dissemination of news-
papers through telecommunications 
services), such alternative media shall 
be considered to be news-media enti-
ties. A request for records supporting 
the news-dissemination function of the 
requester will not be considered to be 
for a commercial use. Freelance jour-
nalists who demonstrate a solid basis 
for expecting publication through a 
news media entity will be considered as 
a representative of the news media. A 
publishing contract would provide the 
clearest evidence that publication is 
expected; however, the CSB can also 
consider a requester’s past publication 
record in making this determination. 
The CSB will advise requesters of their 
placement in this category. 

(7) Review is the examination of a 
record located in response to a FOIA 
request in order to determine whether 
any portion of it is exempt from disclo-
sure under one or more of the FOIA ex-
emptions. Review time includes proc-
essing any record for disclosure, such 
as doing all that is necessary to pre-
pare the record for disclosure, includ-
ing the process of redacting the record 
and marking the appropriate exemp-
tions. Review costs are properly 
charged even if a record ultimately is 
not disclosed. Review time also in-
cludes time spent both obtaining and 
considering any formal objection to 
disclosure made by a confidential com-
mercial information submitter under 
§ 1601.15, but it does not include time 
spent resolving general legal or policy 
issues regarding the application of ex-
emptions. 

(8) Search is the process of looking for 
and retrieving records or information 
responsive to a request. Search time 
includes page-by-page or line-by-line 
identification of information within 
records and the reasonable efforts ex-
pended to locate and retrieve informa-
tion from electronic records. 

(c) Charging fees. In responding to 
FOIA requests, the CSB will charge the 
following fees unless a waiver or reduc-
tion of fees has been granted under 
paragraph (k) of this section. Because 
the fee amounts provided below already 
account for the direct costs associated 
with a given fee type, the CSB should 
not add any additional costs to charges 
calculated under this section. 

(1) Search. (i) Requests made by edu-
cational institutions, noncommercial 
scientific institutions, or representa-
tives of the news media are not subject 
to search fees. The CSB must charge 
search fees for all other requesters, 
subject to the restrictions of paragraph 
(d) of this section. The CSB may prop-
erly charge for time spent searching 
even if they do not locate any respon-
sive records or if they determine that 
the records are entirely exempt from 
disclosure. 

(ii) For each quarter hour spent by 
personnel searching for requested 
records, including electronic searches 
that do not require new programming, 
the fees will be charged as follows: $6.00 
for clerical personnel; $11.00 for profes-
sional personnel; and $15.00 for manage-
rial personnel. 

(iii) The CSB must charge the direct 
costs associated with conducting any 
search that requires the creation of a 
new computer program to locate the 
requested records. The CSB must no-
tify the requester of the costs associ-
ated with creating such a program, and 
the requester must agree to pay the as-
sociated costs before the costs may be 
incurred. 

(iv) For requests that require the re-
trieval of records stored by the CSB at 
a Federal records center operated by 
the National Archives and Records Ad-
ministration (NARA), the CSB must 
charge additional costs in accordance 
with the Transactional Billing Rate 
Schedule established by NARA. 

(2) Duplication. The CSB will charge 
duplication fees to all requesters, sub-
ject to the restrictions of paragraph (d) 
of this section. The CSB must honor a 
requester’s preference for receiving a 
record in a particular form or format 
where the CSB can readily reproduce it 
in the form or format requested. Where 
photocopies are supplied, the CSB must 
provide one copy per request at the 
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cost of $0.17 per page. For copies of 
records produced on tapes, disks, or 
other media, the CSB must charge the 
direct costs of producing the copy, in-
cluding operator time. Where paper 
documents must be scanned in order to 
comply with a requester’s preference to 
receive the records in an electronic for-
mat, the requester must also pay the 
direct costs associated with scanning 
those materials. For other forms of du-
plication, the CSB must charge the di-
rect costs. 

(3) Review. The CSB must charge re-
view fees to requesters who make com-
mercial use requests. Review fees will 
be assessed in connection with the ini-
tial review of the record, i.e., the re-
view conducted by the CSB to deter-
mine whether an exemption applies to 
a particular record or portion of a 
record. No charge will be made for re-
view at the administrative appeal stage 
of exemptions applied at the initial re-
view stage. However, if a particular ex-
emption is deemed to no longer apply, 
any costs associated with the CSB’s re- 
review of the records in order to con-
sider the use of other exemptions may 
be assessed as review fees. Review fees 
will be charged at the same rates as 
those charged for a search under para-
graph (c)(1)(ii) of this section. 

(d) Restrictions on charging fees. (1) 
When the CSB determines that a re-
quester is an educational institution, 
non-commercial scientific institution, 
or representative of the news media, 
and the records are not sought for com-
mercial use, it will not charge search 
fees. 

(2)(i) If the CSB fails to comply with 
the FOIA’s time limits in which to re-
spond to a request, it may not charge 
search fees, or, in the instances of re-
quests from requesters described in 
paragraph (d)(1) of this section, may 
not charge duplication fees, except as 
described in paragraphs (d)(2)(ii)–(iv). 

(ii) If the CSB has determined that 
unusual circumstances as defined by 
the FOIA apply and the CSB provided 
timely written notice to the requester 
in accordance with the FOIA, a failure 
to comply with the time limit must be 
excused for an additional ten (10) days. 

(iii) If the CSB has determined that 
unusual circumstances as defined by 
the FOIA apply, and more than 5,000 

pages are necessary to respond to the 
request, the CSB may charge search 
fees, or, in the case of requesters de-
scribed in paragraph (d)(1) of this sec-
tion, may charge duplication fees, if 
the following steps are taken. The CSB 
must have provided timely written no-
tice of unusual circumstances to the 
requester in accordance with the FOIA 
and the CSB must have discussed with 
the requester via written mail, email, 
or telephone (or made not less than 
three good-faith attempts to do so) how 
the requester could effectively limit 
the scope of the request in accordance 
with 5 U.S.C. 552(a)(6)(B)(ii). If this ex-
ception is satisfied, the CSB may 
charge all applicable fees incurred in 
the processing of the request. 

(iv) If a court has determined that 
exceptional circumstances exist as de-
fined by the FOIA, a failure to comply 
with the time limits shall be excused 
for the length of time provided by the 
court order. 

(3) No search or review fees will be 
charged for a quarter-hour period un-
less more than half of that period is re-
quired for search or review. 

(4) Except for requesters seeking 
records for a commercial use, the CSB 
must provide without charge: 

(i) The first 100 pages of duplication 
(or the cost equivalent for other 
media); and 

(ii) The first two hours of search. 
(5) No fee will be charged when the 

total fee, after deducting the 100 free 
pages (or its cost equivalent) and the 
first two hours of search, is equal to or 
less than $25.00. 

(e) Notice of anticipated fees in excess 
of $25.00. (1) When the CSB determines 
or estimates that the fees to be as-
sessed in accordance with this section 
will exceed $25.00, the CSB must notify 
the requester of the actual or esti-
mated amount of the fees, including a 
breakdown of the fees for search, re-
view or duplication, unless the re-
quester has indicated a willingness to 
pay fees as high as those anticipated. If 
only a portion of the fee can be esti-
mated readily, the CSB must advise 
the requester accordingly. If the re-
quest is for non-commercial use, the 
notice will specify that the requester is 
entitled to the statutory entitlements 
of 100 pages of duplication at no charge 
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and, if the requester is charged search 
fees, two hours of search time at no 
charge, and will advise the requester 
whether those entitlements have been 
provided. 

(2) If the CSB notifies the requester 
that the actual or estimated fees are in 
excess of $25.00, the request will not be 
considered received and further work 
will not be completed until the re-
quester commits in writing to pay the 
actual or estimated total fee, or des-
ignates some amount of fees the re-
quester is willing to pay, or in the case 
of a non-commercial use requester who 
has not yet been provided with the re-
quester’s statutory entitlements, des-
ignates that the requester seeks only 
that which can be provided by the stat-
utory entitlements. The requester 
must provide the commitment or des-
ignation in writing, and must, when 
applicable, designate an exact dollar 
amount the requester is willing to pay. 
The CSB is not required to accept pay-
ments in installments. Requesters 
must respond to their fee estimate 
within thirty (30) working days, or the 
CSB will assume that the requester is 
no longer interested in their FOIA re-
quest(s), and the case will be adminis-
tratively closed. 

(3) If the requester has indicated a 
willingness to pay some designated 
amount of fees, but the CSB estimates 
that the total fee will exceed that 
amount, the CSB will toll the proc-
essing of the request when it notifies 
the requester of the estimated fees in 
excess of the amount the requester has 
indicated a willingness to pay. The 
CSB will inquire whether the requester 
wishes to revise the amount of fees the 
requester is willing to pay or modify 
the request. Once the requester re-
sponds, the time to respond will re-
sume from where it was at the date of 
the notification. 

(4) The CSB must make available its 
FOIA Public Liaison or anther FOIA 
professional to assist any requester in 
reformulating a request to meet the re-
quester’s needs at a lower cost. 

(f) Charges for other services. Although 
not required to provide special serv-
ices, if the CSB chooses to do so as a 
matter of administrative discretion, 
the direct costs of providing the service 
will be charged. Examples of such serv-

ices include certifying that records are 
true copies, providing multiple copies 
of the same document, or sending 
records by means other than first class 
mail. 

(g) Charging interest. The CSB may 
charge interest on any unpaid bill 
starting on the thirty-first (31) day fol-
lowing the date of billing the re-
quester. Interest charges will be as-
sessed at the rate provided in 31 U.S.C. 
3717 and will accrue from the billing 
date until payment is received by the 
CSB. The CSB must follow the provi-
sions of the Debt Collection Act of 1982 
(Pub. L. 97–365, 96 Stat. 1749), as amend-
ed, and its administrative procedures, 
including the use of consumer report-
ing agencies, collection agencies, and 
offset. 

(h) Aggregating requests. When the 
CSB reasonably believes that a re-
quester or a group of requesters acting 
in concert is attempting to divide a 
single request into a series of requests 
for the purpose of avoiding fees, the 
CSB may aggregate those requests and 
charge accordingly. The CSB may pre-
sume that multiple requests of this 
type made within a thirty (30) day pe-
riod have been made in order to avoid 
fees. For requests separated by a longer 
period, the CSB must aggregate them 
only where there is a reasonable basis 
for determining that aggregation is 
warranted in view of all the cir-
cumstances involved. Multiple requests 
involving unrelated matters cannot be 
aggregated. 

(i) Advance payments. (1) For requests 
other than those described in para-
graphs (i)(2) or (i)(3) of this section, the 
CSB must not require the requester to 
make an advance payment before work 
is commenced or continued on a re-
quest. Payment owed for work already 
completed (i.e., payment before copies 
are sent to a requester) is not an ad-
vance payment. 

(2) When the CSB determines or esti-
mates that a total fee to be charged 
under this section will exceed $250.00, it 
may require that the requester make 
an advance payment up to the amount 
of the entire anticipated fee before be-
ginning to process the request. The 
CSB may elect to process the request 
prior to collecting fees when it receives 
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a satisfactory assurance of full pay-
ment from a requester with a history 
of prompt payment. 

(3) Where a requester has previously 
failed to pay a properly charged FOIA 
fee to the CSB within thirty (30) cal-
endar days of the billing date, the CSB 
may require that the requester pay the 
full amount due, plus any applicable 
interest on that prior request, and the 
CSB may require that the requester 
make an advance payment of the full 
amount of any anticipated fee before 
the CSB begins to process a new re-
quest or continues to process a pending 
request or any pending appeal. Where 
the CSB has a reasonable basis to be-
lieve that a requester has misrepre-
sented the requester’s identity in order 
to avoid paying outstanding fees, it 
may require that the requester provide 
proof of identity. 

(4) In cases in which the CSB requires 
advance payment, the request will not 
be considered received and further 
work will not be completed until the 
required payment is received. If the re-
quester does not pay the advance pay-
ment within thirty (30) calendar days 
after the date of the CSB’s fee deter-
mination, the request will be closed. 

(j) Other statutes specifically providing 
for fees. The fee schedule of this section 
does not apply to fees charged under 
any statute that specifically requires 
the CSB to set and collect fees for par-
ticular types of records. In instances 
where records responsive to a request 
are subject to a statutorily-based fee 
schedule program, the CSB must in-
form the requester of the contact infor-
mation for that program. 

(k) Requirements for waiver or reduc-
tion of fees. (1) Requesters may seek a 
waiver of fees by submitting a written 
application demonstrating how disclo-
sure of the requested information is in 
the public interest because it is likely 
to contribute significantly to public 
understanding of the operations or ac-
tivities of the government and is not 
primarily in the commercial interest of 
the requester. 

(2) The CSB must furnish records re-
sponsive to a request without charge or 
at a reduced rate when it determines, 
based on all available information, 
that disclosure of the requested infor-
mation is in the public interest because 

it is likely to contribute significantly 
to public understanding of the oper-
ations or activities of the government 
and is not primarily in the commercial 
interest of the requester. In deciding 
whether this standard is satisfied the 
CSB must consider the factors de-
scribed in paragraphs (k)(2)(i) through 
(iii) of this section: 

(i) Disclosure of the requested infor-
mation would shed light on the oper-
ations or activities of the government. 
The subject of the request must con-
cern identifiable operations or activi-
ties of the Federal Government with a 
connection that is direct and clear, not 
remote or attenuated. 

(ii) Disclosure of the requested infor-
mation is likely to contribute signifi-
cantly to public understanding of those 
operations or activities. This factor is 
satisfied when the following criteria 
are met: 

(A) Disclosure of the requested 
records must be meaningfully inform-
ative about government operations or 
activities. The disclosure of informa-
tion that already is in the public do-
main, in either the same or a substan-
tially identical form, would not be 
meaningfully informative if nothing 
new would be added to the public’s un-
derstanding. 

(B) The disclosure must contribute to 
the understanding of a reasonably 
broad audience of persons interested in 
the subject, as opposed to the indi-
vidual understanding of the requester. 
A requester’s expertise in the subject 
area as well as the requester’s ability 
and intention to effectively convey in-
formation to the public must be consid-
ered. The CSB will presume that a rep-
resentative of the news media will sat-
isfy this consideration. 

(iii) The disclosure must not be pri-
marily in the commercial interest of 
the requester. To determine whether 
disclosure of the requested information 
is primarily in the commercial interest 
of the requester, the CSB must con-
sider the following criteria: 

(A) The CSB must identify whether 
the requester has any commercial in-
terest that would be furthered by the 
requested disclosure. A commercial in-
terest includes any commercial, trade, 
or profit interest. Requesters must be 
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given an opportunity to provide ex-
planatory information regarding this 
consideration. 

(B) If there is an identified commer-
cial interest, the CSB must determine 
whether that is the primary interest 
furthered by the request. A waiver or 
reduction of fees is justified when the 
requirements of paragraphs (k)(2)(i) 
and (ii) are satisfied and any commer-
cial interest is not the primary inter-
est furthered by the request. The CSB 
ordinarily will presume that when a 
news media requester has satisfied the 
factors in paragraphs (k)(2)(i) and (ii) 
of this section, the request is not pri-
marily in the commercial interest of 
the requester. Disclosure to data bro-
kers or others who merely compile and 
market government information for di-
rect economic return will not be pre-
sumed to primarily serve the public in-
terest. 

(3) Where only some of the records to 
be released satisfy the requirements for 
a waiver of fees, a waiver must be 
granted for those records. 

(4) Requests for a waiver or reduction 
of fees should be made when the re-
quest is first submitted to the CSB and 
should address the criteria referenced 
above. A requester may submit a fee 
waiver request at a later time so long 
as the underlying record request is 
pending or on administrative appeal. 
When a requester who has committed 
to pay fees subsequently asks for a 
waiver of those fees and that waiver is 
denied, the requester must pay any 
costs incurred up to the date the fee 
waiver request was received. 

PART 1602—PROTECTION OF PRI-
VACY AND ACCESS TO INDI-
VIDUAL RECORDS UNDER THE 
PRIVACY ACT OF 1974 

Sec. 
1602.1 General provisions. 
1602.2 Requests for access to records. 
1602.3 Responsibility for responding to re-

quests for access to records. 
1602.4 Responses to requests for access to 

records. 
1602.5 Appeals from denials of requests for 

access to records. 
1602.6 Requests for amendment or correc-

tion of records. 
1602.7 Requests for accountings of record 

disclosures. 

1602.8 Preservation of records. 
1602.9 Fees. 
1602.10 Notice of court-ordered and emer-

gency disclosures. 

AUTHORITY: 5 U.S.C. 552a, 553; 42 U.S.C. 7412 
et seq. 

SOURCE: 66 FR 17080, Mar. 29, 2001, unless 
otherwise noted. 

§ 1602.1 General provisions. 
(a) Purpose and scope. This part con-

tains the rules that the Chemical Safe-
ty and Hazard Investigation Board 
(‘‘CSB’’ or ‘‘Board’’) follows under the 
Privacy Act of 1974, 5 U.S.C. 552a. These 
rules should be read together with the 
Privacy Act, which provides additional 
information about records maintained 
on individuals. The rules in this part 
apply to all records in systems of 
records maintained by the CSB that 
are retrieved by an individual’s name 
or personal identifier. They describe 
the procedures by which individuals 
may request access to records about 
themselves, request amendment or cor-
rection of those records, and request an 
accounting of disclosures of those 
records by the CSB. In addition, the 
CSB processes all Privacy Act requests 
for access to records under the Free-
dom of Information Act (FOIA), 5 
U.S.C. 552, following the rules con-
tained in part 1601 of this chapter, 
which gives requests the benefit of 
both statutes. 

(b) Definitions. As used in this part: 
Requester means an individual who 

makes a request for access, a request 
for amendment or correction, or a re-
quest for an accounting under the Pri-
vacy Act. 

Request for access to a record means a 
request made as described in sub-
section (d)(1) of the Privacy Act, 5 
U.S.C. 552a. 

Request for amendment or correction of 
a record means a request made as de-
scribed in subsection (d)(2) of the Pri-
vacy Act, 5 U.S.C. 552a. 

Request for an accounting means a re-
quest made as described in subsection 
(c)(3) of the Privacy Act, 5 U.S.C. 552a. 

§ 1602.2 Requests for access to records. 
(a) How made and addressed. You may 

make a request for access to a CSB 
record about yourself by appearing in 
person or by writing to the CSB. Your 
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request should be sent or delivered to 
the CSB’s General Counsel, at 2175 K 
Street, NW., 4th Floor, Washington, DC 
20037. For the quickest possible han-
dling, you should mark both your re-
quest letter and the envelope ‘‘Privacy 
Act Request.’’ 

(b) Description of records sought. You 
must describe the records that you 
want in enough detail to enable CSB 
personnel to locate the system of 
records containing them with a reason-
able amount of effort. Whenever pos-
sible, your request should describe the 
records sought, the time periods in 
which you believe they were compiled, 
and the name or identifying number of 
each system of records in which you 
believe they are kept. The CSB pub-
lishes notices in the FEDERAL REGISTER 
that describe its systems of records. A 
description of the CSB’s systems of 
records also may be found as part of 
the ‘‘Privacy Act Compilation’’ pub-
lished by the National Archives and 
Records Administration’s Office of the 
Federal Register. This compilation is 
available in most large reference and 
university libraries. This compilation 
also can be accessed electronically at 
the Government Printing Office’s 
World Wide Web site (which can be 
found at http://www.access.gpo.gov/ 
suldocs). 

(c) Agreement to pay fees. If you make 
a Privacy Act request for access to 
records, it shall be considered an agree-
ment by you to pay all applicable fees 
charged under § 1602.9 up to $25.00. The 
CSB ordinarily will confirm this agree-
ment in an acknowledgment letter. 
When making a request, you may 
specify a willingness to pay a greater 
or lesser amount. 

(d) Verification of identity. When you 
make a request for access to records 
about yourself, you must verify your 
identity. You must state your full 
name, current address, and date and 
place of birth. You must sign your re-
quest and your signature must either 
be notarized or submitted by you under 
28 U.S.C. 1746, a law that permits state-
ments to be made under penalty of per-
jury as a substitute for notarization. In 
order to help the identification and lo-
cation of requested records, you may 
also, at your option, include your so-
cial security number. 

(e) Verification of guardianship. When 
making a request as the parent or 
guardian of a minor or as the guardian 
of someone determined by a court to be 
incompetent, for access to records 
about that individual, you must estab-
lish: 

(1) The identity of the individual who 
is the subject of the record, by stating 
the name, current address, date and 
place of birth, and, at your option, the 
social security number of the indi-
vidual; 

(2) Your own identity, as required in 
paragraph (d) of this section; 

(3) That you are the parent or guard-
ian of that individual, which you may 
prove by providing a copy of the indi-
vidual’s birth certificate showing your 
parentage or by providing a court order 
establishing your guardianship; and 

(4) That you are acting on behalf of 
that individual in making the request. 

§ 1602.3 Responsibility for responding 
to requests for access to records. 

(a) In general. In determining which 
records are responsive to a request, the 
CSB ordinarily will include only those 
records in its possession as of the date 
the CSB begins its search for them. If 
any other date is used, the CSB will in-
form the requester of that date. 

(b) Authority to grant or deny requests. 
The CSB’s General Counsel, or his/her 
designee, is authorized to grant or deny 
any request for access to a record of 
the CSB. 

(c) Consultations and referrals. When 
the CSB receives a request for access to 
a record in its possession, it will deter-
mine whether another agency of the 
Federal Government is better able to 
determine whether the record is ex-
empt from access under the Privacy 
Act. If the CSB determines that it is 
best able to process the record in re-
sponse to the request, then it will do 
so. If the CSB determines that it is not 
best able to process the record, then it 
will either: 

(1) Respond to the request regarding 
that record, after consulting with the 
agency best able to determine whether 
the record is exempt from access and 
with any other agency that has a sub-
stantial interest in it; or 

(2) Refer the responsibility for re-
sponding to the request regarding that 
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record to another agency that origi-
nated the record (but only if that agen-
cy is subject to the Privacy Act). Ordi-
narily, the agency that originated a 
record will be presumed to be best able 
to determine whether it is exempt from 
access. 

(d) Notice of referral. Whenever the 
CSB refers all or any part of the re-
sponsibility for responding to your re-
quest to another agency, it ordinarily 
will notify you of the referral and in-
form you of the name of each agency to 
which the request has been referred 
and of the part of the request that has 
been referred. 

(e) Timing of responses to consultations 
and referrals. All consultations and re-
ferrals shall be handled according to 
the date the Privacy Act access request 
was initially received by the CSB, not 
any later date. 

§ 1602.4 Responses to requests for ac-
cess to records. 

(a) Acknowledgments of requests. On 
receipt of your request, the CSB ordi-
narily will send an acknowledgment 
letter, which shall confirm your agree-
ment to pay fees under § 1602.2(c) and 
may provide an assigned request num-
ber for further reference. 

(b) Grants of requests for access. Once 
the CSB makes a determination to 
grant your request for access in whole 
or in part, it will notify you in writing. 
The CSB will inform you in the notice 
of any fee charged under § 1602.9 and 
will disclose records to you promptly 
on payment of any applicable fee. If 
your request is made in person, the 
CSB may disclose records to you di-
rectly, in a manner not unreasonably 
disruptive of its operations, on pay-
ment of any applicable fee and with a 
written record made of the grant of the 
request. If you are accompanied by an-
other person when you make a request 
in person, you shall be required to au-
thorize in writing any discussion of the 
records in the presence of the other 
person. 

(c) Adverse determinations of requests 
for access. If the CSB makes an adverse 
determination denying your request for 
access in any respect, it will notify you 
of that determination in writing. Ad-
verse determinations, or denials of re-
quests, consist of: a determination to 

withhold any requested record in whole 
or in part; a determination that a re-
quested record does not exist or cannot 
be located; a determination that what 
has been requested is not a record sub-
ject to the Privacy Act; a determina-
tion on any disputed fee matter; and a 
denial of a request for expedited treat-
ment. The notification letter shall be 
signed by the General Counsel, or his/ 
her designee, and shall include: 

(1) The name and title or position of 
the person responsible for the denial; 

(2) A brief statement of the reason(s) 
for the denial, including any Privacy 
Act exemption(s) applied by the CSB in 
denying the request; and 

(3) A statement that the denial may 
be appealed under § 1602.5(a) and a de-
scription of the requirements of 
§ 1602.5(a). 

§ 1602.5 Appeals from denials of re-
quests for access to records. 

(a) Appeals. If you are dissatisfied 
with the CSB’s response to your re-
quest for access to records, you may 
appeal an adverse determination deny-
ing your request in any respect to the 
Privacy Act Appeals Officer of the 
CSB, 2175 K Street, NW., Suite 400, 
Washington, DC 20037. You must make 
your appeal in writing, and it must be 
received within 60 days of the date of 
the letter denying your request. Your 
appeal letter may include as much or 
as little related information as you 
wish, as long as it clearly identifies the 
determination (including the assigned 
request number, if any) that you are 
appealing. For the quickest possible 
handling, you should mark both your 
appeal letter and the envelope ‘‘Pri-
vacy Act Appeal.’’ 

(b) Responses to appeals. The decision 
on your appeal will be made in writing. 
A decision affirming an adverse deter-
mination in whole or in part will in-
clude a brief statement of the reason(s) 
for the affirmance, including any Pri-
vacy Act exemption applied, and will 
inform you of the Privacy Act provi-
sions for court review of the decision. 
If the adverse determination is re-
versed or modified on appeal in whole 
or in part, you will be notified in a 
written decision and your request will 
be reprocessed in accordance with that 
appeal decision. 
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(c) When appeal is required. If you 
wish to seek review by a court of any 
adverse determination or denial of a 
request, you must first appeal it under 
this section. 

§ 1602.6 Requests for amendment or 
correction of records. 

(a) How made and addressed. You may 
make a request for amendment or cor-
rection of a CSB record about yourself 
by following the procedures in § 1602.2. 
Your request should identify each par-
ticular record in question, state the 
amendment or correction that you 
want, and state why you believe that 
the record is not accurate, relevant, 
timely, or complete. You may submit 
any documentation that you think 
would be helpful. 

(b) CSB responses. Within ten working 
days of receiving your request for 
amendment or correction of records, 
the CSB will send you a written ac-
knowledgment of its receipt of your re-
quest, and it will promptly notify you 
whether your request is granted or de-
nied. If the CSB grants your request in 
whole or in part, it will describe the 
amendment or correction made and ad-
vise you of your right to obtain a copy 
of the corrected or amended record. If 
the CSB denies your request in whole 
or in part, it will send you a letter 
stating: 

(1) The reason(s) for the denial; and 
(2) The procedure for appeal of the 

denial under paragraph (c) of this sec-
tion, including the name and business 
address of the official who will act on 
your appeal. 

(c) Appeals. You may appeal a denial 
of a request for amendment or correc-
tion in the same manner as a denial of 
a request for access to records (see 
§ 1602.5), and the same procedures will 
be followed. If your appeal is denied, 
you will be advised of your right to file 
a Statement of Disagreement as de-
scribed in paragraph (d) of this section 
and of your right under the Privacy 
Act for court review of the decision. 

(d) Statements of Disagreement. If your 
appeal under this section is denied in 
whole or in part, you have the right to 
file a Statement of Disagreement that 
states your reason(s) for disagreeing 
with the CSB’s denial of your request 
for amendment or correction. State-

ments of Disagreement must be con-
cise, must clearly identify each part of 
any record that is disputed, and should 
be no longer than one typed page for 
each fact disputed. Your Statement of 
Disagreement must be sent to the CSB, 
which will place it in the system of 
records in which the disputed record is 
maintained and will mark the disputed 
record to indicate that a Statement of 
Disagreement has been filed and where 
in the system of records it may be 
found. 

(e) Notification of amendment/correction 
or disagreement. Within 30 working days 
of the amendment or correction of a 
record, the CSB shall notify all per-
sons, organizations, or agencies to 
which it previously disclosed the 
record, if an accounting of that disclo-
sure was made, that the record has 
been amended or corrected. If an indi-
vidual has filed a Statement of Dis-
agreement, the CSB will attach a copy 
of it to the disputed record whenever 
the record is disclosed and may also at-
tach a concise statement of its rea-
son(s) for denying the request to amend 
or correct the record. 

§ 1602.7 Requests for an accounting of 
record disclosures. 

(a) How made and addressed. Except 
where accountings of disclosures are 
not required to be kept (as stated in 
paragraph (b) of this section), you may 
make a request for an accounting of 
any disclosure that has been made by 
the CSB to another person, organiza-
tion, or agency of any record about 
you. This accounting contains the 
date, nature, and purpose of each dis-
closure, as well as the name and ad-
dress of the person, organization, or 
agency to which the disclosure was 
made. Your request for an accounting 
should identify each particular record 
in question and should be made by 
writing to the CSB, following the pro-
cedures in § 1602.2. 

(b) Where accountings are not required. 
The CSB is not required to provide ac-
countings to you where they relate to 
disclosures for which accountings are 
not required to be kept—-in other 
words, disclosures that are made to 
employees within the agency and dis-
closures that are made under the FOIA. 
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(c) Appeals. You may appeal a denial 
of a request for an accounting to the 
CSB Appeals Officer in the same man-
ner as a denial of a request for access 
to records (see § 1602.5) and the same 
procedures will be followed. 

§ 1602.8 Preservation of records. 

The CSB will preserve all correspond-
ence pertaining to the requests that it 
receives under this part, as well as cop-
ies of all requested records, until dis-
position or destruction is authorized by 
Title 44 of the United States Code or 
the National Archives and Records Ad-
ministration’s General Records Sched-
ule 14. Records will not be disposed of 
while they are the subject of a pending 
request, appeal, or lawsuit under the 
Privacy Act. 

§ 1602.9 Fees. 

The CSB will charge fees for duplica-
tion of records under the Privacy Act 
in the same way in which it charges 
duplication fees under the FOIA (see 
part 1601, subpart D of this chapter). No 
search or review fee will be charged for 
any record. 

§ 1602.10 Notice of court-ordered and 
emergency disclosures. 

(a) Court-ordered disclosures. When a 
record pertaining to an individual is re-
quired to be disclosed by a court order, 
the CSB will make reasonable efforts 
to provide notice of this to the indi-
vidual. Notice will be given within a 
reasonable time after the CSB’s receipt 
of the order—except that in a case in 
which the order is not a matter of pub-
lic record, the notice will be given only 
after the order becomes public. This 
notice will be mailed to the individ-
ual’s last known address and will con-
tain a copy of the order and a descrip-
tion of the information disclosed. 

(b) Emergency disclosures. Upon dis-
closing a record pertaining to an indi-
vidual made under compelling cir-
cumstances affecting health or safety, 
the CSB will notify that individual of 
the disclosure. This notice will be 
mailed to the individual’s last known 
address and will state the nature of the 
information disclosed; the person, or-
ganization, or agency to which it was 
disclosed; the date of disclosure; and 

the compelling circumstances justi-
fying the disclosure. 

PART 1603—RULES IMPLEMENTING 
THE GOVERNMENT IN THE SUN-
SHINE ACT 

Sec. 
1603.1 Applicability. 
1603.2 Policy. 
1603.3 Definitions. 
1603.4 Open meetings requirement. 
1603.5 Assurance of compliance. 
1603.6 Business requiring a meeting. 
1603.7 Grounds on which meetings may be 

closed or information may be withheld. 
1603.8 Procedures for closing meetings, or 

withholding information, and requests by 
affected persons to close a meeting. 

1603.9 Procedures for public announcement 
of meetings. 

1603.10 Changes following public announce-
ment. 

1603.11 Transcripts, recordings, or minutes 
of closed meetings. 

1603.12 Availability of transcripts, record-
ings, and minutes, and applicable fees. 

1603.13 Report to Congress. 
1603.14 Severability. 

AUTHORITY: 5 U.S.C. 552b; 42 U.S.C. 
7412(r)(6)(N). 

SOURCE: 67 FR 35445, May 20, 2002, unless 
otherwise noted. 

§ 1603.1 Applicability. 
(a) This part implements the provi-

sions of the Government in the Sun-
shine Act, 5 U.S.C. 552b. These proce-
dures apply to meetings, as defined 
herein, of the Members of the Chemical 
Safety and Hazard Investigation Board 
(‘‘CSB’’ or ‘‘Board’’). 

(b) This part does not affect the pro-
cedures by which CSB records are made 
available to the public, which continue 
to be governed by part 1601 of this 
chapter pursuant to the Freedom of In-
formation Act, 5 U.S.C. 552, except that 
the exemptions set forth in § 1603.7 
shall govern in the case of any requests 
made for the transcripts, recordings, 
and minutes described in § 1603.11. 

§ 1603.2 Policy. 
It is the policy of the CSB to provide 

the public with the fullest practicable 
information regarding the decision-
making processes of the Board, while 
protecting the rights of individuals and 
the ability of the Board to discharge 
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its statutory functions and responsibil-
ities. The public is invited to attend 
but not to participate in open meet-
ings. For any open meeting, the Board, 
by majority vote, may decide to allow 
for a public comment period imme-
diately following the close of that 
meeting. 

§ 1603.3 Definitions. 
As used in this part: 
(a) Days means calendar days, except 

where noted otherwise. 
(b) General Counsel means the Board’s 

principal legal officer, or a CSB attor-
ney serving as Acting General Counsel. 

(c) Meeting means the deliberations 
of at least a quorum of Members where 
such deliberations determine or result 
in the joint conduct or disposition of 
official CSB business, and includes con-
ference telephone calls or other ex-
changes otherwise coming within the 
definition. A meeting does not include: 

(1) Notation voting or similar consid-
eration of business, whether by circula-
tion of material to the Members indi-
vidually in writing or by a polling of 
the Members individually by tele-
phone. 

(2) Action by at least a quorum of 
Members to: 

(i) Open or to close a meeting or to 
release or to withhold information pur-
suant to § 1603.7; 

(ii) Set an agenda for a proposed 
meeting(s); 

(iii) Call a meeting on less than seven 
days’ notice as permitted by § 1603.9(b); 
or 

(iv) Change the subject matter or the 
determination to open or to close a 
publicly announced meeting under 
§ 1603.10(b). 

(3) A session attended by at least a 
quorum of Members for the purpose of 
having the Board’s staff or expert con-
sultants to the Board brief or other-
wise provide information to the Board 
concerning any matters within the pur-
view of the Board under its authorizing 
statute, provided that the Board does 
not engage in deliberations that deter-
mine or result in the joint conduct or 
disposition of official CSB business on 
such matters. 

(4) A session attended by at least a 
quorum of Members for the purpose of 
having the Environmental Protection 

Agency or Occupational Safety and 
Health Administration (including con-
tractors of those agencies) or other 
persons or organizations brief or other-
wise provide information to the Board 
concerning any matters within the pur-
view of the Board under its authorizing 
statute, provided that the Board does 
not engage in deliberations that deter-
mine or result in the joint conduct or 
disposition of official CSB business on 
such matters. 

(5) A gathering of Members for the 
purpose of holding informal prelimi-
nary discussions or exchange of views 
which do not effectively predetermine 
official action. 

(d) Member means an individual duly 
appointed and confirmed to the colle-
gial body known as the Board. 

(e) Reporter means a CSB employee 
designated by the General Counsel, 
under § 1603.5(c), to attend and prepare 
a written summary of all briefings de-
scribed in paragraphs (c)(3) and (c)(4) of 
this section and all informal prelimi-
nary discussions described in para-
graph (c)(5) of this section. 

(f) Sunshine Act means the Govern-
ment in the Sunshine Act, 5 U.S.C. 
552b. 

§ 1603.4 Open meetings requirement. 

Any meetings of the Board, as de-
fined in § 1603.3, shall be conducted in 
accordance with this part. Except as 
provided in § 1603.7, the Board’s meet-
ings, or portions thereof, shall be open 
to public observation. 

§ 1603.5 Assurance of compliance. 

(a) The General Counsel or another 
attorney designated by the General 
Counsel will attend and monitor all 
briefings described in § 1603.3(c)(3) and 
(c)(4) and all informal preliminary dis-
cussions described in § 1603.3(c)(5), to 
assure that those gatherings do not 
proceed to the point of becoming delib-
erations and meetings for Sunshine Act 
purposes. 

(b) The General Counsel or the des-
ignated attorney will inform the Board 
Members if developing discussions at a 
briefing or gathering should be de-
ferred until a notice of an open or 
closed meeting can be published in the 

VerDate Sep<11>2014 13:42 Sep 19, 2018 Jkt 244187 PO 00000 Frm 00547 Fmt 8010 Sfmt 8010 Y:\SGML\244187.XXX 244187js
ta

llw
or

th
 o

n 
D

S
K

B
B

Y
8H

B
2P

R
O

D
 w

ith
 C

F
R



538 

40 CFR Ch. VI (7–1–18 Edition) § 1603.6 

FEDERAL REGISTER, and a meeting con-
ducted pursuant to the Sunshine Act 
and this part. 

(c) For each briefing described in 
§ 1603.3(c)(3) or (c)(4) and each informal 
preliminary discussion described in 
§ 1603.3(c)(5), the General Counsel is 
hereby authorized to designate a CSB 
employee, other than the attorney re-
ferred to in paragraph (a) of this sec-
tion, to serve as a reporter. An em-
ployee may be designated as reporter 
for a single briefing or informal discus-
sion or for a series of briefings or dis-
cussions. The reporter shall attend and 
prepare a written summary of each 
briefing(s) or informal discussion(s) for 
which he/she has been designated. The 
reporter must prepare the summary of 
a particular briefing or informal dis-
cussion within five business days after 
the date of that briefing or discussion. 
The reporter must then submit the 
summary to the General Counsel or the 
designated attorney who attended the 
briefing or informal discussion that is 
the subject of the summary for review 
and approval as a fair and accurate 
summary of that briefing or discussion. 
The written summaries of briefings and 
informal discussions shall be main-
tained in the Office of General Counsel. 

§ 1603.6 Business requiring a meeting. 

The Board may, by majority vote of 
its Members, determine that particular 
items or classes of Board business can-
not be accomplished by notation vot-
ing, but must instead be decided by a 
recorded vote at a meeting, as defined 
in § 1603.3(c). 

§ 1603.7 Grounds on which meetings 
may be closed or information may 
be withheld. 

Except in a case where the Board 
finds that the public interest requires 
otherwise, a meeting may be closed and 
information pertinent to such meeting 
otherwise required by §§ 1603.8, 1603.9, 
and 1603.10 to be disclosed to the public 
may be withheld if the Board properly 
determines that such meeting or por-
tion thereof or the disclosure of such 
information is likely to: 

(a) Disclose matters that are: 
(1) Specifically authorized under cri-

teria established by an Executive Order 

to be kept secret in the interests of na-
tional defense or foreign policy; and 

(2) In fact, properly classified pursu-
ant to such Executive Order. In making 
the determination that this exemption 
applies, the Board shall rely upon the 
classification assigned to a document 
by the Environmental Protection 
Agency, Occupational Safety and 
Health Administration, or other origi-
nating agency; 

(b) Relate solely to the internal per-
sonnel rules and practices of the CSB; 

(c) Disclose matters specifically ex-
empted from disclosure by statute 
(other than 5 U.S.C. 552), provided that 
such statute: 

(1) Requires that the matters be 
withheld from the public in such a 
manner as to leave no discretion on the 
issue; or 

(2) Establishes particular criteria for 
withholding or refers to particular 
types of matters to be withheld; 

(d) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or 
confidential; 

(e) Involve accusing any person of a 
crime, or formally censuring any per-
son; 

(f) Disclose information of a personal 
nature where disclosure would con-
stitute a clearly unwarranted invasion 
of personal privacy; 

(g) Disclose investigatory records 
compiled for law enforcement purposes, 
or information which if written would 
be contained in such records, but only 
to the extent that the production of 
such records or information would: 

(1) Interfere with enforcement pro-
ceedings; 

(2) Deprive a person of a right to a 
fair trial or an impartial adjudication; 

(3) Constitute an unwarranted inva-
sion of personal privacy; 

(4) Disclose the identity of a con-
fidential source and, in the case of a 
record compiled by a criminal law en-
forcement authority in the course of a 
criminal investigation or by an agency 
conducting a lawful national security 
intelligence investigation, confidential 
information furnished only by the con-
fidential source; 

(5) Disclose investigative techniques 
and procedures; or 
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(6) Endanger the life or physical safe-
ty of law enforcement personnel; 

(h) Disclose information the pre-
mature disclosure of which would be 
likely to significantly frustrate imple-
mentation of a proposed action of the 
CSB, except that this paragraph shall 
not apply in any instance where the 
Board has already disclosed to the pub-
lic the content or nature of its pro-
posed action or is required by law to 
make such disclosure on its own initia-
tive prior to taking final action on 
such proposal; 

(i) Specifically concern the Board’s 
issuance of a subpoena, or the CSB’s 
participation in a civil action or pro-
ceeding, an action in a foreign court or 
international tribunal, or an arbitra-
tion, or the initiation, conduct, or dis-
position by the CSB of a particular 
case of formal agency adjudication pur-
suant to the procedures in 5 U.S.C. 554 
or otherwise involving a determination 
on the record after opportunity for a 
hearing; or 

(j) Disclose other information for 
which the Government in the Sunshine 
Act provides an exemption to the open 
meeting requirements of that Act. 

§ 1603.8 Procedures for closing meet-
ings, or withholding information, 
and requests by affected persons to 
close a meeting. 

(a) A meeting shall not be closed, or 
information pertaining thereto with-
held, unless a majority of all Members 
votes to take such action. A majority 
of the Board may act by taking a sin-
gle vote with respect to any action 
under § 1603.7. A single vote is per-
mitted with respect to a series of meet-
ings, a portion or portions of which are 
proposed to be closed to the public, or 
with respect to any information con-
cerning such series of meetings, so long 
as each meeting in such series involves 
the same particular subject matters 
and is scheduled to be held no more 
than thirty days after the initial meet-
ing in such series. Each Member’s vote 
under this paragraph shall be recorded 
and proxies are not permitted. 

(b) Any person whose interest may be 
directly affected if a portion of a meet-
ing is open may request the Board to 
close that portion on any of the 
grounds referred to in § 1603.7(e) 

through (g). Requests, with reasons in 
support thereof, should be submitted in 
writing, no later than two days before 
the meeting in question, to the General 
Counsel, Chemical Safety and Hazard 
Investigation Board, 2175 K Street, 
NW., Suite 400, Washington, DC 20037. 
In motion of any Member, the Board 
shall determine by recorded vote 
whether to grant the request. 

(c) Within one working day of any 
vote taken pursuant to this section, 
the CSB shall make available a written 
copy of such vote reflecting the vote of 
each Member on the question and, if a 
portion of a meeting is to be closed to 
the public, a full written explanation of 
its action closing the meeting and a 
list of all persons expected to attend 
and their affiliation. 

(d) Before every closed meeting, the 
General Counsel of the CSB shall pub-
licly certify that, in his/her opinion, 
the meeting may be closed to the pub-
lic and shall state each relevant ex-
emption provision. If the General 
Counsel invokes the exemption for 
classified or sensitive unclassified in-
formation under § 1603.7(a), he/shall 
rely upon the classification or designa-
tion assigned to the document con-
taining such information by the Envi-
ronmental Protection Agency, Occupa-
tional Safety and Health Administra-
tion, or other originating agency. A 
copy of such certification, together 
with a statement setting forth the 
time and place of the meeting and the 
persons present, shall be retained by 
the Board as part of the transcript, re-
cording, or minutes required by 
§ 1603.11. 

§ 1603.9 Procedures for public an-
nouncement of meetings. 

(a) For each meeting, the CSB shall 
make public announcement, at least 
one week before the meeting, of: 

(1) The time of the meeting; 
(2) The place of the meeting; 
(3) The subject matter of the meet-

ing; 
(4) Whether the meeting is to be open 

or closed; and 
(5) The name and business telephone 

number of the offical designated by the 
CSB to respond to requests for infor-
mation about the meeting. 
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(b) The one week advance notice re-
quired by paragraph (a) of this section 
may be reduced only if: 

(1) A majority of all Members deter-
mines by recorded vote that CSB busi-
ness requires that such meeting be 
scheduled in less than seven days; and 

(2) The public announcement re-
quired by paragraph (a) of this section 
is made at the earliest practicable 
time. 

(c) Immediately following each pub-
lic announcement required by this sec-
tion, or by § 1603.10, the CSB shall sub-
mit a notice of public announcement 
for publication in the FEDERAL REG-
ISTER. 

§ 1603.10 Changes following public an-
nouncement. 

(a) The time or place of a meeting 
may be changed following the public 
announcement only if the CSB publicly 
announces such change at the earliest 
practicable time. Members need not ap-
prove such change. 

(b) A meeting may be cancelled, or 
the subject matter of a meeting or the 
determination of the Board to open or 
to close a meeting, or a portion there-
of, to the public may be changed fol-
lowing public announcement only if: 

(1) A majority of all Members deter-
mines by recorded vote that CSB busi-
ness so requires and that no earlier an-
nouncement of the cancellation or 
change was possible; and 

(2) The CSB publicly announces such 
cancellation or change and the vote of 
each Member thereon at the earliest 
practicable time. 

(c) The deletion of any subject mat-
ter announced for a meeting is not a 
change requiring the approval of the 
Board under paragraph (b) of this sec-
tion. 

§ 1603.11 Transcripts, recordings, or 
minutes of closed meetings. 

(a) Along with the General Counsel’s 
certification referred to in § 1603.8(d), 
the CSB shall maintain a complete 
transcript or electronic recording ade-
quate to record fully the proceedings of 
each meeting, or a portion thereof, 
closed to the public. The CSB may 
maintain a set of minutes in lieu of 
such transcript or recording for meet-
ings closed pursuant to § 1603.7(i). Such 

minutes shall fully and clearly describe 
all matters discussed and shall provide 
a full and accurate summary of any ac-
tions taken, and the reasons therefor, 
including a description of each of the 
views expressed on any item and the 
record of any rollcall vote. All docu-
ments considered in connection with 
any actions shall be identified in such 
minutes. 

(b) The CSB shall maintain a com-
plete verbatim copy of the transcript, a 
complete copy of the minutes, or a 
complete electronic recording of each 
meeting, or a portion thereof, closed to 
the public for at least two years after 
such meeting, or until one year after 
the conclusion of any CSB proceeding 
with respect to which the meeting, or a 
portion thereof, was held, whichever 
occurs later. 

§ 1603.12 Availability of transcripts, re-
cordings, and minutes, and applica-
ble fees. 

The CSB shall make promptly avail-
able to the public the transcript, elec-
tronic recording, or minutes of the dis-
cussion of any item on the agenda or of 
any testimony received at a meeting, 
except for such item, or items, of dis-
cussion or testimony as determined by 
the CSB to contain matters which may 
be withheld under the exemptive provi-
sions of § 1603.7. Copies of the non-
exempt portions of the transcript or 
minutes, or transcription of such re-
cordings disclosing the identity of each 
speaker, shall be furnished to any per-
son at the actual cost of transcription 
or duplication. Requests for tran-
scripts, recordings, or minutes shall be 
made in writing to the General Counsel 
of the CSB, 2175 K Street, NW., Suite 
400, Washington, DC 20037. 

§ 1603.13 Report to Congress. 

The CSB General Counsel shall annu-
ally report to the Congress regarding 
the Board’s compliance with the Gov-
ernment in the Sunshine Act, including 
a tabulation of the total number of 
open meetings, the total number of 
closed meetings, the reasons for closing 
such meetings and a description of any 
litigation brought against the Board 
pursuant to the Government in the 
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Sunshine Act, including any cost as-
sessed against the Board in such litiga-
tion (whether or not paid by the 
Board). 

§ 1603.14 Severability. 
If any provision of this part or the 

application of such provision to any 
person or circumstances, is held in-
valid, the remainder of this part or the 
application of such provision to per-
sons or circumstances other than those 
as to which it is held invalid, shall not 
be affected thereby. 

PART 1610—ADMINISTRATIVE 
INVESTIGATIONS 

Sec. 
1610.1 Representation of witnesses in inves-

tigations. 
1610.2 Repeated attorney misconduct, sanc-

tions, hearings. 
1610.3 Sequestration of witnesses and exclu-

sion of Counsel. 
1610.4 Deposition Transcripts. 

AUTHORITY: 42 U.S.C. 7412(r)(6)(C)(i), 
7412(r)(6)(L), 7412(r)(6)(N). 

Section 1610.4 also issued under 5 U.S.C. 
555. 

SOURCE: 66 FR 1050, Jan. 5, 2001, unless oth-
erwise noted. 

§ 1610.1 Representation of witnesses in 
investigations. 

(a) Witnesses who are compelled to ap-
pear. Witnesses who are compelled to 
appear for a deposition (i.e., by sub-
poena) are entitled to be accompanied, 
represented, and advised by an attor-
ney as follows: 

(1) Counsel for a witness may advise 
the witness with respect to any ques-
tion asked where it is claimed that the 
testimony or other evidence sought 
from a witness is outside the scope of 
the investigation, or that the witness 
is privileged to refuse to answer a ques-
tion or to produce other evidence. For 
these allowable objections, the witness 
or counsel for the witness may object 
on the record to the question or re-
quirement and may state briefly and 
precisely the ground therefor. If the 
witness refuses to answer a question, 
then counsel may briefly state on the 
record that counsel has advised the 
witness not to answer the question and 
the legal grounds for such refusal. The 

witness and his or her counsel shall not 
otherwise object to or refuse to answer 
any question, and they shall not other-
wise interrupt the oral examination. 

(2) Any objections made will be treat-
ed as continuing objections and pre-
served throughout the further course of 
the deposition without the necessity 
for repeating them as to any similar 
line of inquiry. Cumulative objections 
are unnecessary. Repetition of the 
grounds for any objection will not be 
allowed. 

(3) Counsel for a witness may not, for 
any purpose or to any extent not al-
lowed by paragraphs (a)(1) and (2) of 
this section, interrupt the examination 
of the witness by making any objec-
tions or statements on the record. 

(4) Following completion of the ex-
amination of a witness, counsel for the 
witness may on the record request the 
person conducting the deposition to 
permit the witness to clarify any of his 
or her answers. The grant or denial of 
such request shall be within the sole 
discretion of the person conducting the 
deposition. 

(5) The person conducting the deposi-
tion shall take all necessary action to 
regulate the course of the deposition, 
to avoid delay, and to prevent or re-
strain disorderly, dilatory, obstruc-
tionist, or contumacious conduct, or 
contemptuous language. Such person 
shall, for reasons stated on the record, 
immediately report to the Board any 
instances where an attorney has alleg-
edly refused to comply with his or her 
directions, or has allegedly engaged in 
disorderly, dilatory, obstructionist, or 
contumacious conduct, or contemp-
tuous language in the course of the 
deposition. The Board may thereupon 
take such further action, if any, as the 
circumstances warrant, including ex-
clusion of that attorney from further 
participation in the particular inves-
tigation. 

(b) Voluntary interviews. Witnesses ap-
pearing voluntarily do not have a right 
to have an attorney present during 
questioning. The Investigator-in- 
Charge (IIC), in consultation with the 
General Counsel, may permit a witness 
to be accompanied by an attorney or 
non-attorney representative. If so ac-
companied, the role of the attorney or 
non-attorney representative is limited 
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to raising objections to questions that 
are outside the scope of the investiga-
tion and to advising the witness with 
respect to any legal privilege such as, 
for example, under the Fifth Amend-
ment to the U. S. Constitution. Attor-
ney and non-attorney representatives 
may not represent more than one wit-
ness in each investigation in this fash-
ion, absent the consent of the IIC and 
the General Counsel. 

§ 1610.2 Repeated attorney mis-
conduct, sanctions, hearings. 

(a) If an attorney who has been sanc-
tioned by the Board for disorderly, dil-
atory, obstructionist, or contumacious 
conduct, or contemptuous language in 
the course of a deposition under 
§ 1610.1(a)(5) is sanctioned again by the 
Board in a subsequent deposition or in-
vestigation, the Board, after offering 
the attorney an opportunity to be 
heard, may reprimand, censure the at-
torney, or suspend the attorney from 
further practice before the Board for 
such period of time as the Board deems 
advisable. 

(b) A reprimand or a censure shall be 
ordered with grounds stated on the 
record of the proceeding. A suspension 
shall be in writing, shall state the 
grounds on which it is based, and shall 
advise the person suspended of the 
right to appeal. 

(c) An attorney suspended pursuant 
to this section may within ten (10) days 
after issuance of the order file an ap-
peal with the Board. The appeal shall 
be in writing and state concisely, with 
supporting argument, why the appel-
lant believes the order was erroneous, 
either as a matter of fact or law. If nec-
essary for a full and fair consideration 
of the facts, the Board as a whole may 
conduct further evidentiary hearings, 
or may refer the matter to another pre-
siding officer for development of a 
record. Such presiding officer may be 
an attorney who is a Member of the 
Board or is employed in the Office of 
General Counsel, or an administrative 
law judge detailed from another agency 
pursuant to 5 U.S.C. 3344. If the Board 
refers the matter to a presiding officer, 
unless the Board provides specific di-
rections to the presiding officer, that 
officer shall determine the procedure 
to be followed and who shall present 

evidence, subject to applicable provi-
sions of law. Such hearing shall com-
mence as soon as possible. If no appeal 
is taken of a suspension, or, if the sus-
pension is upheld at the conclusion of 
the appeal, the presiding officer, or the 
Board, as appropriate, shall notify the 
state bar(s) to which the attorney is 
admitted. Such notification shall in-
clude copies of the order of suspension, 
and, if an appeal was taken, briefs of 
the parties, and the decision of the 
Board. 

[66 FR 17363, Mar. 30, 2001] 

§ 1610.3 Sequestration of witnesses 
and exclusion of Counsel. 

(a) All witnesses compelled by sub-
poena to submit to CSB depositions 
shall be sequestered unless the official 
conducting the depositions permits 
otherwise. 

(b) Any witness compelled by sub-
poena to appear at a deposition during 
a CSB investigation may be accom-
panied, represented, and advised by an 
attorney in good standing of his or her 
choice, pursuant to § 1610.1. However, 
when the CSB official conducting the 
investigation determines, after con-
sultation with the Office of General 
Counsel, that the CSB has concrete evi-
dence that the presence of an attorney 
representing multiple interests would 
obstruct and impede the investigation 
or inspection, the CSB official may 
prohibit that counsel from being 
present during the deposition. 

(c) The deposing official is to provide 
a witness whose counsel has been ex-
cluded under paragraph (b) of this sec-
tion, and the witness’ counsel, a writ-
ten statement of the reasons sup-
porting the decision to exclude. This 
statement, which must be provided no 
later than five working days after ex-
clusion, must explain the basis for the 
counsel’s exclusion. This statement 
must also advise the witness of the wit-
ness’ right to appeal the exclusion deci-
sion and obtain an automatic stay of 
the effectiveness of the subpoena by fil-
ing a motion to quash the subpoena 
with the Board within five days of re-
ceipt of this written statement. 

(d) Within five days after receipt of 
the written notification required in 
paragraph (c) of this section, a witness 
whose counsel has been excluded may 
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appeal the exclusion decision by filing 
a motion to quash the subpoena with 
the Board. The filing of the motion to 
quash will stay the effectiveness of the 
subpoena pending the Board’s decision 
on the motion. 

(e) If a witness’ counsel is excluded 
under paragraph (b) of this section, the 
deposition may, at the witness’ re-
quest, either proceed without counsel 
or be delayed for a reasonable period of 
time to permit the retention of new 
counsel. The deposition may also be re-
scheduled to a subsequent date estab-
lished by the CSB, although the deposi-
tion shall not be rescheduled by the 
CSB to a date that precedes the expira-
tion of the time provided in paragraph 
(d) of this section for appeal of the ex-
clusion of counsel, unless the witness 
consents to an earlier date. 

[66 FR 17363, Mar. 30, 2001] 

§ 1610.4 Deposition Transcripts. 

(a) Transcripts of depositions of wit-
nesses compelled by subpoena to ap-
pear during a Board investigation, 
shall be recorded solely by an official 
reporter designated by the person con-
ducting the deposition. 

(b) Such a witness, after completing 
the compelled testimony, may file a 
petition with the Board’s General 
Counsel to procure a copy of the offi-
cial transcript of such testimony. The 
General Counsel shall rule on the peti-
tion, and may deny it for good cause. 
Whether or not such a petition is filed, 
the witness (and his or her attorney), 
upon proper identification, shall have 
the right to inspect the official tran-
script of the witness’ own testimony. If 
such a petition is denied by the Gen-
eral Counsel, he shall inform the peti-
tioner of the right to inspect the tran-
script. 

(c) Good cause for denying a witness’ 
petition to procure a transcript of his 
or her testimony may include, but 
shall not be limited to, the protection 
of: trade secrets and confidential busi-
ness information contained in the tes-
timony, security-sensitive operational 
and vulnerability information, and the 
integrity of Board investigations. 

[68 FR 4393, Jan. 29, 2003] 

PART 1611—TESTIMONY BY EM-
PLOYEES IN LEGAL PRO-
CEEDINGS 

Sec. 
1611.1 General. 
1611.2 Definitions. 
1611.3 Scope of permissible testimony. 
1611.4 Manner in which testimony is given 

in civil litigation. 
1611.5 Request for testimony in civil litiga-

tion. 
1611.6 Testimony of former CSB employees. 
1611.7 Testimony by current CSB employees 

regarding prior activity. 
1611.8 Procedure in the event of a subpoena 

in civil litigation. 
1611.9 Testimony in Federal, State, or local 

criminal investigations and other pro-
ceedings. 

1611.10 Obtaining CSB investigation reports 
and supporting information. 

AUTHORITY: 5 U.S.C. 301, 42 U.S.C. 
7412(r)(6)(G). 

SOURCE: 66 FR 17366, Mar. 30, 2001, unless 
otherwise noted. 

§ 1611.1 General. 
(a) This part prescribes policies and 

procedures regarding the testimony of 
employees of the Chemical Safety and 
Hazard Investigation Board (CSB) in 
suits or actions for damages and crimi-
nal proceedings arising out of chemical 
incidents when such testimony is in an 
official capacity and arises out of or is 
related to an incident investigation. 
The purpose of this part is to ensure 
that the time of CSB employees is used 
only for official purposes, to avoid em-
broiling the CSB in controversial 
issues that are not related to its du-
ties, to avoid spending public funds for 
non-CSB purposes, to preserve the im-
partiality of the CSB, and to prohibit 
the discovery of opinion testimony. 

(b) This part does not apply to: 
(1) Congressional requests or sub-

poenas for testimony or records; 
(2) Federal court civil proceedings in 

which the United States is a party; 
(3) Federal administrative pro-

ceedings; 
(4) Employees who voluntarily tes-

tify, while on their own time or in ap-
proved leave status, as private citizens 
as to facts or events that are not re-
lated to the official business of the 
CSB. The employee must state for the 
record that the testimony represents 
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the employee’s own views and is not 
necessarily the official position of the 
CSB. 

(c) This part only provides guidance 
for the internal operations of the CSB, 
and neither creates nor is intended to 
create any enforceable right or benefit 
against the United States. 

§ 1611.2 Definitions. 
CSB incident report means the report 

containing the CSB’s determinations, 
including the probable cause of an inci-
dent, issued either as a narrative re-
port or in a computer format. Pursuant 
to 42 U.S.C. 7412(r)(6)(G), no part of the 
conclusions, findings or recommenda-
tions of the CSB relating to an acci-
dental release or the investigation 
thereof, may be admitted as evidence 
or used in any suit or action for dam-
ages growing out of any matter men-
tioned in such report. 

Employee, for the purpose of this part 
and part 1612 of this chapter, refers to 
current or former CSB Board Members 
or employees, including student in-
terns, and contractors, contract em-
ployees, or consultants (and their em-
ployees). This definition does not in-
clude persons who are no longer em-
ployed by or under contract to the 
CSB, and who are retained or hired as 
expert witnesses or agree to testify 
about matters that do not involve their 
work for the CSB. 

[66 FR 17366, Mar. 30, 2001, as amended at 66 
FR 23854, May 10, 2001] 

§ 1611.3 Scope of permissible testi-
mony. 

(a) The statute creating the CSB, 42 
U.S.C. 7412(r)(6)(G), precludes the use 
or admission into evidence of CSB in-
vestigative reports in any suit or ac-
tion for damages arising from such in-
cidents. This provision would be under-
mined if expert opinion testimony of 
CSB employees, which may be reflected 
in the views of the CSB expressed in its 
reports, were admitted in evidence or 
used in litigation arising out of an inci-
dent. The CSB relies heavily upon its 
investigators’ opinions in its delibera-
tions. Furthermore, the use of CSB em-
ployees as experts to give opinion testi-
mony would impose a significant ad-
ministrative burden on the CSB’s in-
vestigative staff. 

(b) For the reasons stated in para-
graph (a) of this section and § 1611.1, 
CSB employees may only testify as to 
the factual information they obtained 
during the course of an investigation. 
However, they shall decline to testify 
regarding matters beyond the scope of 
their investigation, and they shall not 
give any expert or opinion testimony. 

(c) CSB employees may testify about 
the firsthand information they ob-
tained during an investigation that is 
not reasonably available elsewhere, in-
cluding their own factual observations. 
Consistent with the principles cited in 
§ 1611.1 and this section, current CSB 
employees are not authorized to testify 
regarding other employee’s observa-
tions or reports, or other types of CSB 
documents, including but not limited 
to safety recommendations, safety 
studies, safety proposals, safety accom-
plishments, reports labeled studies, and 
analysis reports, as they contain staff 
analysis and/or CSB conclusions. 

(d) Consistent with 42 U.S.C. 
7412(r)(6)(G), a CSB employee may not 
use the CSB’s investigation report for 
any purpose during his testimony. 

(e) No employee may testify in any 
matter absent advance approval by the 
General Counsel as provided in this 
part. 

§ 1611.4 Manner in which testimony is 
given in civil litigation. 

(a) Testimony of CSB employees with 
unique, firsthand information may be 
made available for use in civil actions 
or civil suits for damages arising out of 
incidents through depositions or writ-
ten interrogatories. CSB employees are 
not permitted to appear and testify in 
court in such actions. 

(b) Normally, depositions will be 
taken and interrogatories answered at 
the CSB’s headquarters in Washington, 
DC, and at a time arranged with the 
employee reasonably fixed to avoid 
substantial interference with the per-
formance of his or her duties. 

(c) CSB employees are authorized to 
testify only once in connection with 
any investigation they have made of an 
incident. Consequently, when more 
than one civil lawsuit arises as a result 
of an incident, it shall be the duty of 
counsel seeking the employee’s deposi-
tion to ascertain the identity of all 
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parties to the multiple lawsuits and 
their counsel, and to advise them of 
the fact that a deposition has been 
granted, so that all interested parties 
may be afforded the opportunity to 
participate therein. 

(d) Upon completion of the deposition 
of a CSB employee, the original of the 
transcript will be provided to the depo-
nent for signature and correction, 
which the CSB does not waive. A copy 
of the transcript of the testimony and 
any videotape shall be furnished, at the 
expense of the party requesting the 
deposition, to the CSB’s General Coun-
sel at Washington, DC headquarters for 
the CSB’s files. 

(e) If CSB employees are required to 
travel to testify, under the relevant 
substantive and procedural laws and 
regulations the party requesting the 
testimony must pay for the costs, in-
cluding travel expenses. Costs must be 
paid by check or money order payable 
to the Chemical Safety and Hazard In-
vestigation Board. 

§ 1611.5 Request for testimony in civil 
litigation. 

(a) A written request for testimony 
by deposition or interrogatories of a 
CSB employee relating to an incident 
shall be addressed to the General Coun-
sel, who may approve or deny the re-
quest consistent with this part. Such 
request shall set forth the title of the 
civil case, the court, the date and place 
of the incident, the reasons for desiring 
the testimony, and a showing that the 
information desired is not reasonably 
available from other sources. 

(b) Where testimony is sought in con-
nection with civil litigation, the Gen-
eral Counsel shall not approve it until 
the CSB’s investigation report is 
issued. 

(c) The General Counsel shall attach 
to the approval of any deposition such 
reasonable conditions as may be 
deemed appropriate in order that the 
testimony will be consistent with 
§ 1611.1, will be limited to the matters 
delineated in § 1611.3, will not interfere 
with the performance of the duties of 
the employee as set forth in § 1611.4, 
and will otherwise conform to the poli-
cies of this part. 

(d) A subpoena shall not be served 
upon a CSB employee in connection 

with the taking of a deposition in civil 
litigation. 

§ 1611.6 Testimony of former CSB em-
ployees. 

(a) It is not necessary to request CSB 
approval for testimony of a former CSB 
employee, nor is such testimony lim-
ited to depositions. However, the scope 
of permissible testimony continues to 
be constrained by all the limitations 
set forth in § 1611.3 and § 1611.4. 

(b) Any former employee who is 
served with a subpoena to appear and 
testify in connection with civil litiga-
tion that relates to his or her work 
with the CSB, shall immediately notify 
the CSB General Counsel and provide 
all information requested by the Gen-
eral Counsel. 

[66 FR 17366, Mar. 30, 2001, as amended at 66 
FR 23854, May 10, 2001] 

§ 1611.7 Testimony by current CSB em-
ployees regarding prior activity. 

Any testimony regarding any inci-
dent within the CSB’s jurisdiction, or 
any expert testimony arising from em-
ployment prior to CSB service is pro-
hibited absent approval by the General 
Counsel. Approval shall only be given if 
testimony will not violate § 1611.1 and 
§ 1611.3, and is subject to whatever con-
ditions the General Counsel finds nec-
essary to promote the purposes of this 
part as set forth in § 1611.1 and § 1611.3. 

§ 1611.8 Procedure in the event of a 
subpoena in civil litigation. 

(a) If the CSB employee has received 
a subpoena to appear and testify in 
connection with civil litigation, a re-
quest for his deposition shall not be ap-
proved until the subpoena has been 
withdrawn. 

(b) Upon receipt of a subpoena, the 
employee shall immediately notify the 
General Counsel and provide all infor-
mation requested by the General Coun-
sel. 

(c) The General Counsel shall deter-
mine the course of action to be taken 
and will so advise the employee. 

§ 1611.9 Testimony in Federal, State, 
or local criminal investigations and 
other proceedings. 

(a) As with civil litigation, the CSB 
prefers that testimony be taken by 
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deposition if court rules permit, and 
that testimony await the issuance of 
the investigation report. The CSB rec-
ognizes, however, that in the case of 
coroner’s inquests and grand jury pro-
ceedings this may not be possible. The 
CSB encourages those seeking testi-
mony of CSB employees to contact the 
General Counsel as soon as such testi-
mony is being considered. Whenever 
the intent to seek such testimony is 
communicated to the employee, he 
shall immediately notify the General 
Counsel. 

(b) In any case, CSB employees are 
prohibited from testifying in any civil, 
criminal, or other matter, either in 
person or by deposition or interrog-
atories, absent advance approval of the 
General Counsel. 

(c) If permission to testify by deposi-
tion or in person is granted, testimony 
shall be limited as set forth in § 1611.3. 
Only factual testimony is authorized; 
no expert or opinion testimony shall be 
given. 

§ 1611.10 Obtaining CSB investigation 
reports and supporting informa-
tion. 

It is the responsibility of the indi-
vidual requesting testimony to obtain 
desired documents. There are a number 
of ways to obtain CSB investigation re-
ports, and accompanying investigation 
docket files. The rules at part 1612 of 
this chapter explain CSB procedures 
for production of records in legal pro-
ceedings, and the CSB’s Freedom of In-
formation Act rules at part 1601 of this 
chapter explain CSB procedures for 
producing documents more generally. 
See also the information available on 
the CSB web site, at www.csb.gov. You 
may also call the CSB Office of General 
Counsel, at (202) 261–7600. Documents 
will not be supplied by witnesses at 
depositions, nor will copying services 
be provided by deponents. 

PART 1612—PRODUCTION OF 
RECORDS IN LEGAL PROCEEDINGS 

Sec. 
1612.1 Purpose and scope. 
1612.2 Applicability. 
1612.3 Published reports and material con-

tained in the public incident investiga-
tion dockets. 

1612.4 Requests for authentication or cer-
tification of records. 

1612.5 Other material. 

AUTHORITY: 5 U.S.C. 301, 42 U.S.C. 
7412(r)(6)(G). 

SOURCE: 66 FR 17366, Mar. 30, 2001, unless 
otherwise noted. 

§ 1612.1 Purpose and scope. 

(a) This part sets forth procedures to 
be followed when requesting material 
for use in legal proceedings (including 
administrative proceedings) in which 
the Chemical Safety and Hazard Inves-
tigation Board (CSB) is not a party, 
and procedures to be followed by the 
employee upon receipt of a subpoena, 
order, or other demand (collectively re-
ferred to here as a demand) for such 
material by a court or other competent 
authority or by a private litigant. Ma-
terial, as used in this part, means any 
type of physical or documentary evi-
dence, including but not limited to 
paper documents, electronic media, 
videotapes, audiotapes, etc. 

(b) The purposes of this part are to: 
(1) Conserve the time of employees 

for conducting official business; 
(2) Minimize the possibility of involv-

ing the CSB in controversial issues not 
related to its mission; 

(3) Maintain the impartiality of the 
CSB among private litigants; 

(4) Avoid spending the time and 
money of the United States for private 
purposes; and 

(5) To protect confidential, sensitive 
information, and the deliberative proc-
esses of the CSB. 

§ 1612.2 Applicability. 

This part applies to requests to 
produce material concerning informa-
tion acquired in the course of per-
forming official duties or because of 
the employee’s official status. Specifi-
cally, this part applies to requests for: 
material contained in CSB files; and 
any information or material acquired 
by an employee of the CSB in the per-
formance of official duties or as a re-
sult of the employee’s status. Two sets 
of procedures are here established, de-
pendent on the type of material 
sought. Rules governing requests for 
employee testimony, as opposed to ma-
terial production, can be found at part 
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1611 of this chapter. Document produc-
tion shall not accompany employee 
testimony, absent compliance with this 
part and General Counsel approval. 

§ 1612.3 Published reports and mate-
rial contained in the public inci-
dent investigation dockets. 

(a) Demands for published investiga-
tion reports should be directed to the 
Office of Congressional and Public Af-
fairs, U.S. Chemical Safety and Hazard 
Investigation Board, 2175 K Street, NW, 
Suite 400, Washington, DC 20037. De-
mands for material contained in the 
CSB’s official public docket files of its 
incident investigations shall be sub-
mitted, in writing, to CSB Records Of-
ficer, U.S. Chemical Safety and Hazard 
Investigation Board, 2175 K Street, NW, 
Suite 400, Washington, DC 20037. For in-
formation regarding the types of docu-
ments routinely issued by the CSB, see 
part 1601 of this chapter. 

(b) No subpoena shall be issued to ob-
tain materials subject to this section, 
and any subpoena issued shall be re-
quired to be withdrawn prior to release 
of the requested information. Payment 
of reproduction fees may be required in 
advance. 

§ 1612.4 Requests for authentication or 
certification of records. 

The CSB may authenticate or certify 
records to facilitate their use as evi-
dence. Requests for certified copies 
should be made to the General Counsel 
at least 30 days before the date they 
will be needed. The CSB may charge a 
certification fee of $5.00 per document. 

§ 1612.5 Other material. 
(a) Production prohibited unless ap-

proved. Except in the case of the mate-
rial referenced in § 1612.3, no employee 
or former employee of the CSB shall, in 
response to a demand of a private liti-
gant, court, or other authority, 
produce any material contained in the 
files of the CSB (whether or not agency 
records under 5 U.S.C. 552) or produce 
any material acquired as part of the 
performance of the person’s official du-
ties or because of the person’s official 
status, without the prior written ap-
proval of the General Counsel. 

(b) Procedures to be followed for the 
production of material under this section. 

(1) All demands for material shall be 
submitted to the General Counsel at 
CSB headquarters, 2175 K Street, NW., 
Suite 400, Washington, DC 20037. If an 
employee receives a demand, he shall 
forward it immediately to the General 
Counsel. 

(2) Each demand must contain an af-
fidavit by the party seeking the mate-
rial or his attorney setting forth the 
material sought and its relevance to 
the proceeding, and containing a cer-
tification, with support, that the infor-
mation is not available from other 
sources, including CSB materials de-
scribed in § 1612.3 and part 1601 of this 
chapter. 

(3) In the absence of General Counsel 
approval of a demand, the employee is 
not authorized to comply with the de-
mand. 

(4) The General Counsel shall advise 
the requester of approval or denial of 
the demand, and may attach whatever 
conditions to approval considered ap-
propriate or necessary to promote the 
purposes of this part. The General 
Counsel may also permit exceptions to 
any requirement in this part when nec-
essary to prevent a miscarriage of jus-
tice, or when the exception is in the 
best interests of the CSB and/or the 
United States. 

PARTS 1613–1619 [RESERVED] 

PART 1620—ADMINISTRATIVE 
CLAIMS ARISING UNDER THE 
FEDERAL TORT CLAIMS ACT 

Sec. 
1620.1 Purpose and scope of regulations. 
1620.2 Administrative claim; when pre-

sented. 
1620.3 Administrative claim; who may file. 
1620.4 Investigations. 
1620.5 Administrative claim; evidence and 

information to be submitted. 
1620.6 Authority to adjust, determine, com-

promise, and settle. 
1620.7 Limitations on authority. 
1620.8 Referral to Department of Justice. 
1620.9 Final denial of claim. 
1620.10 Action on approved claim. 

AUTHORITY: 28 U.S.C. 2672; 42 U.S.C. 
7412(r)(6)(N); 28 CFR 14.11. 

SOURCE: 69 FR 55513, Sept. 15, 2004, unless 
otherwise noted. 
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§ 1620.1 Purpose and scope of regula-
tions. 

The regulations in this part apply 
only to administrative claims pre-
sented or filed with the Chemical Safe-
ty and Hazard Investigation Board 
(CSB), under the Federal Tort Claims 
Act (FTCA), 28 U.S.C. 1346(b), 2401(b), 
2671–2680, as amended, for money dam-
ages against the United States for 
damage to or loss of property, personal 
injury, death, or other damages caused 
by the negligent or wrongful act or 
omission of an officer or employee of 
CSB while acting within the scope of 
his or her office or employment, but 
only under circumstances where the 
United States, if a private person, 
would be liable to the claimant in ac-
cordance with the law of the place 
where the act or omission occurred. 

§ 1620.2 Administrative claim; when 
presented. 

(a) For purposes of the provisions of 
28 U.S.C. 2401(b), 2672, and 2675, a claim 
is deemed to have been presented when 
the CSB receives from a claimant, and/ 
or his or her authorized agent, attor-
ney, or other legal representative, an 
executed Standard Form 95 (Claim for 
Damage, Injury or Death), or other 
written notification of an incident, ac-
companied by a claim for money dam-
ages stating a sum certain (a specific 
dollar amount) for specified damage to 
or loss of property, personal injury, 
death, or other compensable damages 
alleged to have occurred as a result of 
the incident. A claimant must present 
a claim within 2 years of the date of ac-
crual of the claim. The date of accrual 
generally is determined to be the time 
of death, injury, or other alleged dam-
ages, or if the alleged damages are not 
immediately apparent, when the claim-
ant discovered (or reasonably should 
have discovered) the alleged damages 
and its cause, though the actual date of 
accrual will always depend on the facts 
of each case. Claimants should be ad-
vised that mailing a claim by the 2- 
year time limit is not sufficient if the 
CSB does not receive the claim through 
the mail by that date. Additionally, 
claimants should be advised that a 
claim is not considered presented by 
the CSB until the CSB receives all in-
formation requested in this paragraph. 

Incomplete claims will be returned to 
the claimant. 

(b) All claims filed under the FTCA 
as a result of the alleged negligence or 
wrongful act or omission of the CSB or 
its employees must be mailed or deliv-
ered to the Office of the General Coun-
sel, 2175 K Street NW., Suite 650, Wash-
ington, DC 20037. 

(c) The FTCA requires that a claim 
must be presented to the Federal agen-
cy whose activities gave rise to the 
claim. A claim that should have been 
presented to CSB, but was mistakenly 
addressed to or filed with another Fed-
eral agency, is presented to the CSB, as 
required by 28 U.S.C. 2401(b), as of the 
date the claim is received by the CSB. 
When a claim is mistakenly presented 
to the CSB, the CSB will transfer the 
claim to the appropriate Federal agen-
cy, if ascertainable, and advise the 
claimant of the transfer, or return the 
claim to the claimant if the appro-
priate Federal agency cannot be deter-
mined. 

(d) A claimant whose claim arises 
from an incident involving the CSB and 
one or more other Federal agencies 
will identify each agency to which the 
claim has been submitted at the time 
the claim is presented to the CSB. The 
CSB will contact all other affected 
Federal agencies in order to designate 
a single agency that will investigate 
and decide the merits of the claim. In 
the event a designation cannot be 
agreed upon by the affected agencies, 
the Department of Justice will be con-
sulted and that agency will designate a 
specific agency to investigate and de-
termine the merits of the claim. The 
designated agency will then notify the 
claimant that all future correspond-
ence concerning the claim must be di-
rected to the designated Federal agen-
cy. All involved Federal agencies may 
agree to conduct their own administra-
tive reviews and to coordinate the re-
sults, or to have the investigation con-
ducted solely by the designated Federal 
agency. However, in any event, the des-
ignated agency will be responsible for 
the final determination of the claim. 

(e) A claim presented in compliance 
with paragraph (a) of this section may 
be amended by the claimant at any 
time prior to final agency action or 
prior to the exercise of the claimant’s 
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option under 28 U.S.C. 2675(a). Amend-
ments must be in writing and signed by 
the claimant or his or her authorized 
agent, attorney, or other legal rep-
resentative. Upon the timely filing of 
an amendment to a pending claim, the 
CSB will have an additional 6 months 
in which to investigate the claim and 
to make a final disposition of the claim 
as amended. A claimant’s option under 
28 U.S.C. 2675(a) will not accrue until 6 
months after the filing of an amend-
ment. 

§ 1620.3 Administrative claim; who 
may file. 

(a) A claim for damage to or loss of 
property may be presented by the 
owner of the property, or his or her au-
thorized agent, attorney, or other legal 
representative. 

(b) A claim for personal injury may 
be presented by the injured person, or 
his or her authorized agent, attorney 
or other legal representative. 

(c) A claim based on death may be 
presented by the executor or adminis-
trator of the decedent’s estate, or by 
any other person legally entitled to as-
sert a claim under the applicable State 
law, provided that the basis for the rep-
resentation is documented in writing. 

(d) A claim for loss totally com-
pensated by an insurer with the rights 
to subrogate may be presented by the 
insurer. A claim for loss partially com-
pensated by an insurer with the rights 
to subrogate may be presented by the 
insurer or the insured individually as 
their respective interests appear, or 
jointly. When an insurer presents a 
claim asserting the rights to subrogate 
the insurer must present appropriate 
evidence that it has the rights to sub-
rogate. 

(e) A claim presented by an agent or 
legal representative must be presented 
in the name of the claimant, be signed 
by the agent, attorney, or other legal 
representative, show the title or legal 
capacity of the person signing, and be 
accompanied by evidence of his or her 
authority to present a claim on behalf 
of the claimant as agent, attorney, ex-
ecutor, administrator, parent, guard-
ian, conservator, or other legal rep-
resentative. 

§ 1620.4 Investigations. 

CSB may investigate, or may request 
any other Federal agency to inves-
tigate, a claim filed under this part. 

§ 1620.5 Administrative claim; evi-
dence and information to be sub-
mitted. 

(a) Death. In support of a claim based 
on death, the claimant may be required 
to submit the following evidence or in-
formation: 

(1) An authenticated death certifi-
cate or other competent evidence show-
ing cause of death, date of death, and 
age of the decedent. 

(2) Decedent’s employment or occu-
pation at time of death, including his 
or her monthly or yearly salary or 
earnings (if any), and the duration of 
his or her last employment or occupa-
tion. 

(3) Full names, addresses, birth date, 
kinship and marital status of the dece-
dent’s survivors, including identifica-
tion of those survivors who were de-
pendent on support provided by the de-
cedent at the time of death. 

(4) Degree of support afforded by the 
decedent to each survivor dependent on 
him or her for support at the time of 
death. 

(5) Decedent’s general physical and 
mental condition before death. 

(6) Itemized bills for medical and bur-
ial expenses incurred by reason of the 
incident causing death, or itemized re-
ceipts of payment for such expenses. 

(7) If damages for pain and suffering 
before death are claimed, a physician’s 
detailed statement specifying the inju-
ries suffered, duration of pain and suf-
fering, any drugs administered for 
pain, and the decedent’s physical con-
dition in the interval between injuries 
and death. 

(8) True and correct copies of rel-
evant medical treatment records, lab-
oratory and other tests, including X- 
Rays, MRI, CT scans and other objec-
tive evidence of medical evaluation and 
diagnosis, treatment of injury/illness, 
and prognosis, if any had been made. 

(9) Any other evidence or information 
that may have a bearing on either the 
responsibility of the United States for 
the death or the amount of damages 
claimed. 
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(b) Personal injury. In support of a 
claim for personal injury, including 
pain and suffering, the claimant may 
be required to submit the following 
evidence or information: 

(1) A written report by the attending 
physician or dentist setting forth the 
nature and extent of the injury, nature 
and extent of treatment, any degree of 
temporary or permanent disability, the 
prognosis, period of hospitalization, 
and any diminished earning capacity. 
If damages for pain and suffering are 
claimed, a physician’s detailed state-
ment specifying the duration of pain 
and suffering, a listing of drugs admin-
istered for pain, and the claimant’s 
general physical condition. 

(2) True and correct copies of rel-
evant medical treatment records, lab-
oratory and other tests including X- 
Rays, MRI, CT scans and other objec-
tive evidence of medical evaluation and 
diagnosis, treatment injury/illness and 
prognosis. 

(3) The claimant may be required to 
submit to a physical or mental exam-
ination by a physician employed by 
CSB or another Federal agency. On 
written request, CSB will make avail-
able to the claimant a copy of the re-
port of the examining physician em-
ployed by the United States, provided 
the claimant has furnished CSB with 
the information noted in paragraphs 
(b)(1) and (b)(2) of this section. In addi-
tion, the claimant must have made or 
agrees to make available to CSB all 
other physicians’ reports previously or 
thereafter made of the physical or 
mental condition that is subject mat-
ter of his or her claim. 

(4) Itemized bills for medical, dental, 
and hospital expenses incurred, and/or 
itemized receipts of payment for such 
expenses. 

(5) If the prognosis reveals the neces-
sity for future treatment, a statement 
of the expected treatment and the ex-
pected expense for such treatment. 

(6) If a claim is made for loss of time 
from employment, a written statement 
from his or her employer showing ac-
tual time lost from employment, 
whether he or she is a full-time or part- 
time employee, and wages or salary ac-
tually lost. 

(7) If a claim is made for loss of in-
come and the claimant is self-em-

ployed, documentary evidence showing 
the amount of earnings actually lost. 

(8) Any other evidence or information 
that may have a bearing on either the 
responsibility of the United States for 
the personal injury or the damages 
claimed. 

(c) Property damage. In support of a 
claim for damage to or loss of property, 
real or personal, the claimant may be 
required to submit the following evi-
dence or information: 

(1) Proof of ownership of the prop-
erty. 

(2) A detailed statement of the 
amount claimed with respect to each 
item of property. 

(3) An itemized receipt of payment 
for necessary repairs or itemized writ-
ten estimates of the cost of such re-
pairs. 

(4) A statement listing date of pur-
chase, purchase price, and salvage 
value. 

(5) Photographs or video footage doc-
umenting the damage, including photo-
graphs showing the condition of the 
property at issue both before and after 
the alleged negligence or wrongful act 
or omission. 

(6) Any other evidence or information 
that may have a bearing on either the 
responsibility of the United States for 
the damage to or loss of property or 
the damages claimed. 

§ 1620.6 Authority to adjust, deter-
mine, compromise, and settle. 

The General Counsel of CSB, or his or 
her designee, is delegated authority to 
consider, ascertain, adjust, determine, 
compromise and settle claims under 
the provision of 28 U.S.C. 2672, and this 
part. The General Counsel, in his or her 
discretion, has the authority to further 
delegate the responsibility for adjudi-
cating, considering, adjusting, compro-
mising and settling any claim sub-
mitted under the provision of 28 U.S.C. 
2672, and this part, that is based on the 
alleged negligence or wrongful act or 
omission of a CSB employee acting in 
the scope of his or her employment. 
However, in any case, any offer of com-
promise or settlement in excess of 
$5,000 exercised by the CSB Chairperson 
or any other lawful designee can only 
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be made after a legal review is con-
ducted by an attorney within the CSB 
Office of General Counsel. 

§ 1620.7 Limitations on authority. 

(a) An award, compromise, or settle-
ment of a claim under 28 U.S.C. 2672, 
and this part, in excess of $25,000 can be 
made only with the prior written ap-
proval of the CSB General Counsel and 
Chairperson, after consultation and ap-
proval by the Department of Justice. 
For purposes of this paragraph a prin-
cipal claim and any derivative or sub-
rogated claim will be treated as a sin-
gle claim. 

(b) An administrative claim may be 
adjusted, determined, compromised or 
settled under this part only after con-
sultation with the Department of Jus-
tice when, in the opinion of the Gen-
eral Counsel of CSB, or his or her des-
ignee: 

(1) A new precedent or a new point of 
law is involved; or 

(2) A question of policy is or may be 
involved; or 

(3) The United States is or may be 
entitled to indemnity or contribution 
from a third party and CSB is unable 
to adjust the third party claim; or 

(4) The compromise of a particular 
claim, as a practical matter, will or 
may control the disposition of a re-
lated claim in which the amount to be 
paid may exceed $25,000. 

(c) An administrative claim may be 
adjusted, determined, compromised or 
settled under 28 U.S.C. 2672 and this 
part only after consultation with the 
Department of Justice when CSB is in-
formed or is otherwise aware that the 
United States or an employee, agent or 
contractor of the United States is in-
volved in litigation based on a claim 
arising out of the same incident or 
transaction. 

§ 1620.8 Referral to Department of Jus-
tice. 

When Department of Justice ap-
proval or consultation is required, or 
the advice of the Department of Jus-
tice is otherwise to be requested, under 
this regulation, the written referral or 
request will be transmitted to the De-
partment of Justice by the General 
Counsel of CSB, or his or her designee. 

§ 1620.9 Final denial of claim. 
Final denial of an administrative 

claim must be in writing and sent to 
the claimant, his or her agent, attor-
ney, or other legal representative by 
certified or registered mail. The notifi-
cation of final denial may include a 
statement of the reasons for the denial. 
However, it must include a statement 
that, if the claimant is dissatisfied 
with the CSB action, he or she may file 
suit in an appropriate United States 
District Court not later than 6 months 
after the date of mailing of the notifi-
cations, along with the admonition 
that failure to file within this 6 month 
timeframe could result in the suit 
being time-barred by the controlling 
statute of limitations. In the event 
that a claimant does not hear from the 
CSB after 6 months have passed from 
the date that the claim was presented, 
a claimant should consider the claim 
denied and, if desired, should proceed 
with filing a civil action in the appro-
priate U.S. District Court. 

§ 1620.10 Action on approved claim. 
(a) Payment of a claim approved 

under this part is contingent on claim-
ant’s execution of a Standard Form 95 
(Claim for Damage, Injury or Death); a 
claims settlement agreement; and a 
Standard Form 1145 (Voucher for Pay-
ment), as well as any other forms as 
may be required. When a claimant is 
represented by an attorney, the Vouch-
er for Payment will designate both the 
claimant and his or her attorney as 
payees, and the check will be delivered 
to the attorney, whose address is to ap-
pear on the Voucher for payment. 

(b) Acceptance by the claimant, his 
or her agent, attorney, or legal rep-
resentative, of an award, compromise 
or settlement made under 28 U.S.C. 2672 
or 28 U.S.C. 2677 is final and conclusive 
on the claimant, his or her agent, at-
torney, or legal representative, and 
any other person on whose behalf or for 
whose benefit the claim has been pre-
sented, and constitutes a complete re-
lease of any and all claims against the 
United States and against any em-
ployee of the Federal Government 
whose act(s) or omission(s) gave rise to 
the claim, by reason of the same sub-
ject matter. To that end, as noted 
above, the claimant, as well as any 
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agent, attorney or other legal rep-
resentative that represented the claim-
ant during any phase of the process (if 
applicable) must execute a settlement 

agreement with the CSB prior to pay-
ment of any funds. 

PARTS 1621–1699 [RESERVED] 

VerDate Sep<11>2014 13:42 Sep 19, 2018 Jkt 244187 PO 00000 Frm 00562 Fmt 8010 Sfmt 8006 Y:\SGML\244187.XXX 244187js
ta

llw
or

th
 o

n 
D

S
K

B
B

Y
8H

B
2P

R
O

D
 w

ith
 C

F
R


		Superintendent of Documents
	2020-01-09T17:05:56-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




